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AGRICULTURE DECISIONS 


UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered in the Department of Agri- 
culture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after 
notice and hearing or opportunity for hearing. These decisions 
do not include rules and regulations of general applicability 
which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Market- 
ing Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), the United States Warehouse Act (7 
U.S.C. Chapter 10), and the Laboratory Animal Welfare Act, 1966 
(7 U.S.C. 2181 et seq.). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the velume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1150. 
Such citation of a case in these volumes generally indicates that 
the decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws admin- 
istered by the Department will be published herein. 
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(No. 13,142) 


In re REDDI-WIP COMPANY OF PHILADELPHIA, INC. AMA Docket 
No. M 2-30. Decided May 25, 1970. 


Dismissal on motion of respondent—Billings cancelled by 
market administrator 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 

Respondent filed on April 23, 1970, a motion to dismiss the pe- 
tition herein for the reason that the billings of the market ad- 
ministrator (Order No. 2, 7 CFR 1002) protested by the petition 
have been cancelled by the market administrator. 

The motion was served upon petitioner’s counsel but nothing 
has been filed on behalf of petitioner. It is assumed, therefore, 
that petitioner agrees to the motion and the petition is dismissed. 


COURT DECISION 
INTER-STATE MILK PRODUCERS’ COOPERATIVE, INC.; and GEORGE A. 
KREIT; HARRY E, COONEY; and KENNETH W. SHARRER v. ED- 
WARD L. ST. CLAIR, Market Administrator of Federal Order 


533 
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No. 16 and CLIFFORD HARDIN, Secretary of Agriculture. De- 
cided April 29, 1970. 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MARYLAND 


THOMSEN, Chief Judge 


Plaintiffs herein seek an injunction prohibiting the Market Ad- 
ministrator of Federal Order No. 16 (which regulates the han- 
dling of milk in the Upper Chesapeake Bay (Maryland) Market- 
ing Area, 7 CFR § 1016.1 et seq.) and the Secretary of Agri- 
culture from “carrying into execution” an adjustment in the 
nature of a deduction or set-off against sums which would other- 
wise be due Inter-State Milk Producers’ Cooperative, Inc. (Inter- 
State), one of the plaintiffs, and prohibiting the Market Admin- 
istrator from reclassifying the milk here in controversy; such 
order to remain in force until further action is taken by the 
Secretary on the petition under 7 U.S.C.A. 608c (15) (A) recently 
filed by Inter-State. 


The 608c (15) (A) proceeding challenges, as not justified by 
the controlling statute (7 U.S.C.A. 601 et seq.), the validity of 
§ 1016.44(c) of the Order, which prescribes a Class I classifica- 
tion for milk in the form of a fluid milk product which is trans- 
ferred or diverted in-bulk to a non-pool plant which is located 300 
miles or more from the City Hall in Baltimore, Maryland, even 


though the actual use would otherwise call for classification in 
Class II. 


Defendants have moved to dismiss the action for lack of juris- 
diction over the subject matter, or in the alternative for a sum- 
mary judgment. Both sides have filed two or more affidavits, but 
there does not appear to be any material dispute about the facts, 
and the attorney for defendants stated that they wish to rest on 
the claimed lack of jurisdiction to grant the relief requested. 


Plaintiff Inter-State is a “Cooperative association” as defined 
in § 1016.2(f) and is a “handler” as defined in § 1016.2(g) (8) 
and (4) of the Order. 


1. For a discussion of the operation of the statute, see Zuber v. Allen, 396 U.S. 168, 172- 
179 (1969); Lehigh Valley Cooperative v. United States, 370 U.S. 76 (1962); Brannan v. 
Stark, 342 U.S. 451 (1952); Stark v. Wickard, 321 U.S. 288 (1944); United States v. Rock 
Royal Co-Operative, 307 U.S. 533 (1989). 
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Plaintiffs Kreit, Cooney and Sharrer are members of Inter- 
State; they are producers, living in Maryland, who ship into the 
marketing area established by Order No. 16; and the money re- 
ceived for their milk is determined by the blend price established 
under Order No. 16. 


Defendant St. Clair, the Market Administrator of Order No. 
16, has his office in Towson, Maryland. 


Order No. 16 regulates all handlers who ship into the market- 
ing area covered thereby, provided the handler has 50% of its 
producer receipts used in Class I (fluid milk) and over 10% ship- 
ped into the marketing area covered by that order. Inter-State 
meets these tests. The milk of those members of Inter-State who 
ship into the marketing area of Order No. 16 is ordinarily de- 
livered to dairies in Lancaster, Pennsylvania. 


During January, February and March 1969, Inter-State re- 
ported to the Marketing Administrator of Order No. 16 Class II 
diversions to Kirk Milk Products, Inc., which were included in 
the pooling for those months. Kirk is a handler which owns and 
operates manufacturing operations in DuBois, Pennsylvania, and 
receiving stations at Hagerstown, Maryland, and Lemoyne, Penn- 
sylvania, all of which are within 300 miles of Baltimore. 


An audit of Kirk’s books and records disclosed that the report- 
ed diversions were not received at either of the two manufacturing 
locations, but that during each of said months Inter-State’s pro- 
ducers’ milk was received at Kirk’s receiving stations at Hagers- 
town, Maryland, and Lemoyne, Pennsylvania, and there reloaded 
and transported to the Borden Company, Chester, South Carolina, 
and the Pet Milk Company, Abingdon, Virginia. The Borden and 
Pet plants are located more than 300 miles from the City Hall in 
Baltimore, Maryland. Therefore, such reported diversions to Kirk 
by Inter-State during January, February and March 1969 were 
reclassified as Class I, as required by § 1016.44(c) of the Order, 


even though the milk was actually used in Class II. 


By letter dated March 12, 1970, the Market Administrator in- 
formed Inter-State of the reclassification of its diverted milk 
transported to the Pet and Borden plants and its consequent net 
obligations to the producer-settlement fund and administrative 
assessment fund, in the amounts of $77,936.94 and $1.66 respec- 
tively; he stated that said amounts would be included in the 
March 1970 Computation of Obligations forms, and would be set 
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off against the payments due Inter-State from the producer- 
settlement fund in April 1970. See § 1016.83. 


On March 18, 1970, Inter-State filed a petition under 608c 
(15) (A) challenging the reclassification to Class I of the diverted 
milk transported to the Pet and Borden plants. On the same day 
Inter-State filed a petition with the Secretary for interim relief. 
See 7 CFR 900.70. The petition for interim relief was denied on 
April 8, 1970.” 


Meanwhile, the complaint in this case was filed in this Court on 
April 2, 1970.8 


During the month of January 1969, there were 1,956 producers 
whose milk was under Order No. 16. Of those, 459 were producer- 
members of Inter-State.* For the year 1969, Inter-State withdrew 
$1,111,231.92 from the Producer-Settlement Fund of Order No. 
16. For the months of January, February and March 1970, Inter- 
State withdrew from that fund the sums of $83,818.49, $80,942.12 
and $75,267.48, respectively. 


It is quite clear under the authorities that this Court has no 
jurisdiction to decide in such a proceeding as this, at the suit of a 
handler, whether § 1016.44(c) of the Order is justified by any 
provision of the controlling statute or whether its enforcement 
would deprive the handler of any of his constitutional rights. 
Any such claim by Inter-State must be brought under 7 U.S.C.A. 
608c (15) (B), after the administrative proceedings under 608c 
(15) (A) have been completed. 


2. The Judicial Officer stated (citations omitted): 

“Petitioner claims it would suffer irreparable injury in the absence of interim relief pending 
a ruling on its petition. Where, however, the producer-settlement fund under the order is 
available for refund to petitioner of any payments made if petitioner should succeed on the 
merits there is no irreparable injury. * * * . 

“Even if we found herein that petitioner had established the claimed irreparable injury 
absent interim relief, we have serious doubts whether the application would be granted in 
view of the possibility of adverse effects of a serious nature upon the producer and public 
interests. * * * . But, petitioner has not made such a showing in our opinion. 

“While a showing of irreparable damage is a condition precedent to the granting of 
interim relief * * * , such a showing is not the sole requirement for such relief. To be 
successful in the application for interim relief, petitioner must convince the deciding author- 
ity that there is a reasonable certainty that it will succeed at the final hearing, that is, 
on the merits. * * *. 

“We are unable, on the basis of the matters before us, to determine ‘with reasonable 
certainty’ that the petitioner ‘must succeed at final hearing.’ * * * . 

“Accordingly, petitioner’s application for interim relief is denied.” 

8. A temporary restraining order was issued to give the parties an opportunity to brief 
and argue orally the points involved. This meant only that the offset would not be made in 
April. 

4. Inter-State had 2,680 other producer members, most of whom sold in the Philadelphia 
Marketing Area. 
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Whether a district court would have jurisdiction to decide such 
a question at the suit of one or more producers, and the nature 
of the relief which might be granted would depend upon whether 
the ruling in question would diminish the equalization pool. See 
Stark v. Wickard, 321 U.S. 288 (1944) ; Zuber v. Allen, 396 U.S. 
168 (1969); Blair v. Freeman, 370 F.2d 229 (D.C.Cir. 1966), 
especially f.n. 15 at p. 234. In the instant case the ruling increases 
rather than diminishes the equalization pool, and the producers- 
plaintiffs do not stand to lose any money qua producers, but only 
as they are members of Inter-State, the handler involved. 


Plaintiffs seek only interim relief by way of injunction pending 
the decision of the Secretary in the 608c (15) (A) proceeding 
brought by Inter-State; but defendants argue that this Court has 
no jurisdiction to grant any relief in this case, (a) for lack of 
jurisdiction over the subject matter, because of an adequate and 
exclusive remedy under 608c (15) (A) and (B), and (b) because 
the denial of injunctive relief would not cause plaintiffs irrepar- 
able harm. 


(a) Defendants rely on United States v. Ruzicka, 329 U.S. 287 
(1946), and the many cases which have applied it.5 Most of those 
cases were enforcement actions under 7 U.S.C.A. 608a (6) to 
collect amounts due from handlers. The Courts have often been 
unwilling to grant stays in such cases, because in most instances 
the public interest required that the payments be made into the 
pool without waiting for the questions to be decided in the 608c 
(15) proceeding.* The present action is analogous to an enforce- 
ment action under 608a (6). 


Ruzicka does not forbid the Courts to grant interim relief in a 
proper case. The Court noted that it was “not called upon to de- 
cide what powers inhere in a court of equity, exercising due 
judicial discretion, even in a suit such as was here brought by the 
United States for the enforcement of an order under § 8a.” 329 
U.S. at 295. See also United States v. Brown, 331 F.2d 362 (10 
Cir. 1964) ; United States v. Shamrock Foods Co., Inc., (D.Ariz. 
Civ. 69-161 Phx., Copple, D.J., October 23, 1969) ; Willow Farms 
Dairy, Inc. v. Benson, 181 F. Supp. 802 (D.Md. 1960). 


5. Including Willow Farms v. Benson, 181 F. Supp. 798 (D.Md.), aff'd 276 F.2d 856 (4 Cir. 
1960); United States v. Mills, 187 F. Supp. 314 (D. Md. 1960); United States v. Lewes 
Dairy, Inc., 387 F.2d 827 (3 Cir. 1964). 

6. Willow Farms v. Benson, supra; United States v. Mills, supra. 
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(b) In weighing the equities the Court must consider the public 
interest as well as the claimed irreparable injury to plaintiff. In 
the case at bar, both the public interest and the alleged injury 
to plaintiffs are much less than in the cases which have been cited 
by the respective parties. 


The provision which plaintiffs attack in this case has been in 
Order No. 16 for many years, and until the incident which gave 
rise to the present controversy had apparently never been at- 
tacked in a 608c (15) (A) proceeding or otherwise. It does not 
appear that there has ever been any occasion to enforce it. If the 
proposed charge of $77,938.60 against Inter-State were divided 
among the 459 producer members of Inter-State who ship into 
the Marketing Area of Order No. 16, it would amount to an 
average reduction of about $170.00 in the amount they would 
otherwise receive, and a smaller average benefit to the 1,500 or so 
other producers who are covered by Order No. 16. The producer 
members of Inter-State received the $170 average benefit, total- 
ing some $77,000 in the first three months of 1969, at the expense 
of the other producers covered by Order No. 16. If the ultimate 
decision in the pending 608c (15) (A) proceeding or in a subse- 
quent 608c (15) (B) proceeding is that the provision in question 
is invalid, Inter-State will then be entitled to recover the $77,000 
from the pool. No irreparable injury or other sufficient reason for 
interfering with the procedures prescribed by the Order has 
been shown. 


The temporary restraining order is hereby vacated, and the 
complaint dismissed. A judgment to that effect will be entered. 
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(No. 13,143) 


In re Rocco G. CANCELLARE. CEA Docket No. 169. Decided May 
21, 1970. 


Allocation of customers’ purchases—Suspension of 
registration—Stipulation 


Respondent is ordered to cease and desist from allocating commodity futures 
transactions to his own account when such transactions can be allocated 
to fill customers’ orders which he has on hand, unless this is done with 
the prior knowledge and consent of such customers. Respondent’s regis- 
tration as a floor broker is suspended for a period of 20 days and all the 
contract markets are directed to refuse all trading privileges to him for a 
like period. 


Earl L. Saunders for Commodity Exchange Authority. 
Respondent pro se. 
Decision by Thomas J. Flavin, Judicial Officer 
539 
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PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity 
Exchange Act (7 U.S.C. Chapter 1, 1964 ed., as amended, Supp. 
IV, 1969), instituted by a complaint and notice of hearing issued 
on March 10, 1970, under sections 6(b) and 6(c) of the Act (7 
U.S.C. Supp. IV, 9 and 18b). The respondent is charged with vio- 
lating section 4b of the Act (7 U.S.C. Supp. IV, 6b). 


No hearing has been held in this proceeding. On May 19, 1970, 
the respondent filed a stipulation under section 0.4(b) of the rules 
of practice (17 CFR 0.4(b)), in which he (1) admits the facts 
hereinafter set forth in paragraphs 1 through 3 of the Findings 
of Fact, (2) admits, for the purposes of this proceeding and for 
such purposes only, the facts hereinafter set forth in paragraph 
4 of the Findings of Fact, (3) waives the report of the Hearing 
Examiner, and (4) consents to the entry of the order contained 
herein. 


FINDINGS OF FACT 


1. The respondent, an individual whose business address is % 
New York Cotton Exchange, Inc., 37 Wall Street, New York, New 
York, is now and was at all times material herein a member of 
the Citrus Associates of the New York Cotton Exchange, Inc., 
and a registered floor broker under the Commodity Exchange Act. 


2. The Citrus Associates of the New York Cotton Exchange, 
Inc., hereinafter called the exchange, is now and was at all times 
material herein a duly designated contract market under the Com- 
modity Exchange Act. 


8. The futures transactions hereinafter referred to relate to 
the purchase of frozen concentrated orange juice futures contracts 
on the exchange. Each of such contracts called for the delivery of 
15,000 pounds of frozen concentrated orange juice. Such contracts 
could have been used for hedging transactions in interstate com- 
merce in frozen concentrated orange juice, or for determining 
the price basis of transactions in interstate commerce in frozen 
concentrated orange juice, or for delivering frozen concentrated 
orange juice sold, shipped, or received in interstate commerce. 


4. During the period from December 17 through December 23, 
1968, the quantities of the frozen concentrated orange juice fu- 
tures, hereinafter referred to, available for purchase on the ex- 
change, were insufficient to meet the demand for the purchase of 
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such futures at the maximum price permitted for each such future 
under the rules of the exchange. During such period, trading in 
such futures was conducted under a system wherein the exchange 
allocated sell orders to each floor broker seeking to buy such fu- 
tures. On each day within such period, the respondent, in his 
capacity as floor broker, had accepted and had in his possession 
for execution on behalf of his principals, registered futures com- 
mission merchants, market orders to buy quantities of frozen 
concentrated orange juice futures, and the respondent made pur- 
chases of such futures in the quantities permitted by the sell 
orders allocated to the respondent by the exchange. However, in- 
stead of allocating all such purchases to the orders which he had 
received from his principals, the respondent, acting for his own 
advantage and without the knowledge or consent of his principals, 
allocated such purchases between his own account and his cus- 
tomers’ accounts. The dates, the principals for whom the respon- 
dent acted, the futures purchased, and their allocation were as 
follows: 


Allocation 

(Number of Contracts) 
To To 

Date Principal Futures Respondent Principal 

1968 

December 17 Goodbody & Co. July 4 4 
December 18 Goodbody & Co. July 1 4 
December 18 Arnold D. Kamen & Co. July 1 1 
December 19 Goodbody & Co. May 1 1 
December 19 Francis I. Dupont & Co. July 1 2 
December 19 Harris Upham & Co. July 2 2 
December 20 Goodbody & Co. May 3 3 
December 23 Goodbody & Co. May 1 1 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, it is 
concluded that, as charged in the complaint, the respondent vio- 
lated section 4b of the Commodity Exchange Act. The complain- 
ant states that the administrative officials of the Commodity Ex- 
change Authority have carefully considered the stipulation sub- 
mitted by respondent. The administrative officials believe that the 
prompt entry of the proposed order would constitute a satisfactory 
disposition of this case, serve the public interest and effectuate 
the purposes of the Act. The complainant recommends, therefore, 
that the stipulation be accepted and the proposed order be issued. 
It is concluded that the complainant’s recommendation should be 
adopted. 
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ORDER 


Effective immediately, the respondent, Rocco G. Cancellare, 
shall cease and desist from allocating commodity futures trans- 
actions to his own account when such transactions can be allocated 
to fill customers’ orders which he has in hand, unless this is done 
with the prior knowledge and consent of such customers. 


Effective on the thirtieth day after the date of entry of this 
order, (1) the respondent is prohibited from trading on or subject 
to the rules of any contract market for a period of 20 days, and 
all contract markets shall refuse all trading privileges to the re- 
spondent during this period, such prohibition and refusal to apply 
to all trading done and all positions held by the respondent di- 
rectly or indirectly, and (2) the registration of the respondent as 
floor broker under the Commodity Exchange Act is suspended 
for a period of 20 days. 


A copy of this Decision and Order shall be served on each of 
the parties and on each contract market. 


(No. 13,144) 


In re MARTIN T. DYKE, MARTIN T. DYKE III, and DYKE & Co. 
CEA Docket No. 168. Decided May 25, 1970. 


Financial requirements—Undersegregation—Records— 
Cease and desist—Stipulation 


Respondents consented to the issuance of a cease and desist order for viola- 
tions of the act alleged in the complaint which charged that during 
certain periods the respondent partnership failed to meet prescribed 
minimum financial requirements, was undersegregated in amounts rang- 
ing to approximately $93,000 and that segregation records were not 
properly prepared and maintained. 


Earl L. Saunders for Commodity Exchange Authority. 
Szold, Schapiro & Coster, New York, N. Y., for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity 
Exchange Act (7 U.S.C., Chapter 1, 1964 ed., as amended, Supp. 
IV, 1969), instituted by a complaint and notice of hearing issued 


MARTIN T. DYKE 543 
Cite as 29 A.D. 542 


on March 4, 1970, under sections 6(b) and 6(c) of the Act (7 
U.S.C. Supp. IV, 9 and 18b). The respondents are charged with 
violating sections 4d, 4f and 4g of the Act (7 U.S.C. Supp. IV, 
6d, 6f and 6g), and sections 1.17, 1.20, 1.21, 1.22, 1.23, 1.82 and 
1.85 of the regulations thereunder (34 F.R. 599, 17 CFR 1.20, 
1.21, 1.22, 1.28, 1.82 and 1.35). 


No hearing has been held in this proceeding. On May 22, 1970, 
the respondents filed a stipulation under section 0.4(b) of the 
rules of practice (17 CFR 0.4(b)) in which they (1) admit the 
facts hereinafter set forth in paragraphs 1 and 2 of the Findings 
of Fact, (2) admit, for the purposes of this proceeding and for 
such purposes only, the facts hereinafter set forth in paragraphs 
3 through 6 of the Findings of Fact, (3) waive the report of the 
Hearing Examiner, and (4) consent to the entry of the order con- 
tained herein. 


FINDINGS OF FACT 


1. Respondents Martin T. Dyke and Martin T. Dyke, III, in- 
dividuals, are now, and were at all times material to the complaint 
in this proceeding, the sole partners in respondent Dyke & Co., 
a New York partnership with offices at 82 Wall Street, New York, 
New York 10005. At all times material herein up to August 28, 
1969, the said partnership, acting in the capacity of futures com- 
mission merchant under the Commodity Exchange Act, was en- 
gaged in trading in commodities for future delivery for the ac- 
counts of customers. Throughout the year 1969, the said partner- 
ship was registered as futures commission merchant under the 
Commodity Exchange Act. In accordance with the provisions of 
section 4f of the said Act (7 U.S.C. 6f, Supp. IV, 1969) and sec- 
tion 1.16 of the regulations thereunder (17 CFR 1.16), such 
registration expired on December 31, 1969, and the said partner- 
ship is not now so registered. 


2. At the times hereinafter stated, respondent Dyke & Co., in 
the regular course of the partnership business, had on its books 
accounts of customers who were trading in commodity futures on 
contract markets subject to the provisions of the Commodity Ex- 
change Act. Such accounts, the trading therein, and the handling 
and disposition of funds in connection therewith, were subject to 
the provisions of the Commodity Exchange Act and the regula- 
tions issued thereunder. At all such times, respondent Dyke & Co. 
had to its credit with banks or other depositories sums of money 











544 COMMODITY EXCHANGE ACT 
Cite as 29 A.D. 542 


in varying amounts, held in segregated accounts and identified as 
customers’ funds, representing deposits of margin by and trad- 
ing profits belonging to such customers. 


8. On June 2, 1969, and between July 9 and August 19, 1969, 
both inclusive, respondent Dyke & Co. was undersegregated in 
amounts ranging from approximately $20,000 on June 2, 1969, 
to approximately $93,000 on August 15, 1969, that is, the total 
amount of customers’ funds held in segregation by the firm as 
described in paragraph 2 above, was from approximately $20,000 
to approximately $93,000 less than the amount necessary to pay 
all credits and equities due to such customers. 


4, (a) On each business day during the period from July 31, 
1969, through August 7, 1969, both inclusive, respondent Dyke & 
Co. prepared and kept a record purporting to show the amount 
required to be held in segregation, and the amount segregated, 
which record indicated that the respondent firm had excess funds 
in segregation, whereas, in truth and in fact, the said firm was 


undersegregated as specified in paragraph 8 above. 


(b) As of August 15, 1969, respondent Dyke & Co. had 
failed to prepare and maintain a daily segregation record, as of 
the close of business on August 8, 11, 12, 18, and 14, 1969, of the 
amount of money, securities, and property required to be held in 
segregation in order to pay all credits and equities due to its cus- 
tomers as provided in section 1.32 of the regulations issued under 
the Commodity Exchange Act (17 CFR 1.32). 


5. On three occasions in 1967 and on two occasions in 1968, 
and prior to the acts and omissions described above, examination 
of the books and records of respondent Dyke & Co. by the Com- 
modity Exchange Authority disclosed that the respondent firm 
was not properly preparing a daily permanent record of custo- 
mers’ funds required to be in segregation. The Commodity Ex- 
change Authority called these matters to the respondents’ atten- 
tion and they assured the Commodity Exchange Authority that 
corrective measures would be taken so that the records of the re- 
spondent firm would comply with the provisions of the Commodity 
Exchange Act and the regulations thereunder. 


6. During the period from August 15, 1969, through August 


28, 1969, both inclusive, while engaged as a registered futures 


commission merchant under the Commodity Exchange Act, re- 
spondent Dyke & Co. failed to meet the minimum financial re- 
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quirements prescribed by section 1.17 of the regulations (34 F.R. 
599) issued by the Secretary of Agriculture under the said Act. 
Examination of the records of respondent Dyke & Co. by the Com- 
modity Exchange Authority disclosed that as of August 15, 1969, 
the respondent firm had current liabilities which totaled 
$502,637.68 while its current assets totalled only $260,276.65. 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, it is 
concluded that, as charged in the complaint, the respondents vio- 
lated section 4d, 4f and 4g of the Commodity Exchange Act, and 
sections 1.17, 1.20, 1.21, 1.22, 1.23, 1.82 and 1.35 of the regulations 
issued under the Act. The complainant states that the administra- 
tive officials of the Commodity Exchange Authority have carefully 
considered the stipulation submitted by the respondent. The ad- 
ministrative officials believe that the prompt entry of the proposed 
order would constitute a satisfactory disposition of this case, 
serve the public interest and effectuate the purposes of the Act. 
The complainant recommends, therefore, that the stipulation be 
accepted and the proposed order be issued. It is concluded that 
the complainant’s recommendation should be adopted. 


ORDER 


Effective immediately the respondents shall cease and desist 
from: (1) failing to treat and deal with customers’ funds as be- 
longing to such customers as required by section 4d of the Com- 
modity Exchange Act (7 U.S.C. 6d, Supp. IV, 1969) and the regu- 
lations thereunder; (2) failing to hold customers’ funds in segre- 
gated accounts as required by section 4d of the Commodity Ex- 
change Act (7 U.S.C. 6d, Supp. IV, 1969) and the regulations 
thereunder; (3) failing to prepare and maintain (a) an accurate 
record as of the close of the market on each business day of the 
amount of money, securities and property which must be in segre- 
gated account in order to comply with the requirements of section 
4d of the Commodity Exchange Act (7 U.S.C. 6d, Supp. IV, 1969) 
and the regulations thereunder, and (b) such other books and 
records relating to dealing in commodity futures in such form and 
manner and for such period as may be required by the Secretary 
of Agriculture; (4) engaging as futures commission merchant 
within the meaning of the Commodity Exchange Act without 
meeting the minimum financial requirements prescribed by sec- 
tion 1.17 of the regulations (34 F.R. 599) issued under the Com- 
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modity Exchange Act; and (5) wilfully causing, aiding, counsel- 
ing, commanding or inducing any futures commission merchant 
to engage in any such act or practice. 


A copy of this Decision and Order shall be served on each of 
the parties and on each contract market. 


COURT DECISION 


J. H. KENT, Individually, et al. v. CLIFFORD M. HARDIN, Secretary 
of Agriculture, THE COMMODITY EXCHANGE AUTHORITY et al. 
Decided May 14, 1970. 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE FIFTH CIRCUIT 


Before BRowN, Chief Judge, and BELL and INGRAHAM, Circuit 
Judges. 


INGRAHAM, Circuit Judge: This is a petition to review an order 
of the Judicial Officer of the Department of Agriculture, on behalf 
of the respondent Secretary of Agriculture, issued pursuant to 
the Commodity Exchange Act, 7 U.S.C. § 9. 


In 1966 an administrative complaint was filed alleging that 
J. H. Kent and his son-in-law Edward C. Epperson had traded 
in wheat, soybean and potato futures pursuant to an agreement 
between them, that Kent had financed Epperson by advancing 
him money belonging to the Kent Company, and that, as a result 
of the joint trading, Kent and Epperson had held positions and 
engaged in daily trading in willful violation of 7 U.S.C. § 6a, 
and the orders of the Commodity Exchange Commission estab- 
lishing limits on positions and trading in wheat, soybeans and 
potatoes for future delivery. Respondents filed an answer denying 
the material allegations of the complaint. The referee (a hearing 
examiner of the Department of Agriculture) held, after consider- 
ing the exhibits and testimony of both sides, that the trades in 
question had been made by Kent and Epperson pursuant to an 
agreement as charged in the complaint. The referee recom- 
mended that Kent, the Kent Company and Epperson lose all trad- 
ing privileges on futures markets for 90 days. 


After filing of exceptions by petitioners, and oral argument 
before the Judicial Officer of the Department of Agriculture, the 
Judicial Officer issued a decision which followed closely the deter- 
minations and recommendations of the referee, suspending the 
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three parties from trading for 90 days, which decision became the 
final decision of the Secretary. 


Petitioners then filed this petition for direct review in this 


court. 7 U.S.C. § 9. 


Petitioners list 16 “specifications of error’ which can be re- 
duced to the following issues: 


1. Was the decision of the Judicial Officer based on sufficient 
evidence? 


2. Did the Judicial Officer err in admitting certain testimony 
and exhibits? 


3. Did the Judicial Officer fail to state his conclusions of law 
and factual determinations? 


4, Was the penalty imposed too severe in view of the violation? 


5. Did the Judicial Officer delay too long in announcing his 
decision? 


6. Was the Kent Company, a partnership, not a party because 
of failure to serve all partners? 


I, 
SUFFICIENCY OF THE EVIDENCE 


The burden of proof on the Government was that of proving 
its case by a preponderance of the evidence, and the scope of 
review is somewhat broader than under the ‘clearly erroneous’ 
rule. General Foods Corporation v. Brannan, 170 F.2d 220 (7th 
Cir. 1948); G. H. Miller & Co. v. United States, 260 F. 2d 286 
(7th Cir. 1958). The judgments of the referee and the Judicial 
Officer appear to be sustained by the greater weight of the evi- 
dence. The family ties between Kent and Epperson, Kent’s greater 
experience in the field and the undeniable fact that Epperson 
appears to have entered the grain futures market five days after 
the Kent Company reached the legal maximum in amount of grain 
futures held, are circumstantial evidence of the most convincing 
sort. In addition, the testimony of Torrey A. Craig, a CEA 
investigator, included the admission by Kent that Epperson fol- 
lowed Kent’s pattern of trading futures. That the Government 
produced nothing more concrete than this does not indicate that 
there was no agreement, since due to long acquaintanceship and 
family ties, there would be no need for a formal contract. 
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II. 
ADMISSION OF TESTIMONY AND EXHIBITS 


Petitioners assert that, as Craig failed to tell them the purpose 
of his mission and failed to give them Miranda warnings when 
interviewing them, his testimony as to that interview was inad- 
missible. There are several difficulties with this argument. First, 
the proceeding here is not a criminal or quasi-criminal one as 
petitioners maintain. Trading in grain futures is a privilege con- 
ditioned on obedience to the regulations set down by the Depart- 
ment of Agriculture. Revocation or suspension of that privilege 
is a remedial sanction “characteristically free of the punitive 
criminal element.” Brandeis, J. in Helvering v. Mitchell, 303 U.S. 
391, 399 (1938). Even assuming that the proceeding is criminal 
in that it involves a penalty or forfeiture, there is no reason to 
assume that the petitioners had a right to be informed of the 
nature of the inquiry and the questions asked. United States v. 
Machiewicz, 401 F.2d 219 (2d Cir. 1968), cert. denied, 393 U.S. 
923 (1968), and there is here no element of trickery or a dragnet 
approach. As to the Miranda warnings, it is only necessary to 
state that this was a non-custodial investigation to which Mi- 
randa does not apply, Archer v. United States, 393 F.2d 124 (5th 
Cir. 1968), and which was free of circumstances indicating com- 
pulsion. United States v. Prudden, F.2d —— (5th Cir. 1970) 
[No. 28140, April 10, 1970]. 





The admission of the Department of Agriculture letter from 
1965 informing Kent that he had exceeded the trading limits was 
not error since it bore on the elements of knowledge and willful- 
ness in the present transactions. 


III. 


FACTUAL DETERMINATIONS AND 
LEGAL CONCLUSIONS 


This argument is patently weak. The cases which hold that 
factual determinations must be appropriately definite to express 
the conclusion of the maker do not require an opinion worthy of 
a Brandeis. The Judicial Officer’s detailed opinion is not deficient 
in definiteness nor is it ambiguous. 
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IV. 
SEVERITY OF THE PENALTY 


Petitioners’ argument that persons who have done much worse 
things received lighter penalties is unsound. The function of a 
court in reviewing administrative imposition of sanctions is not 
to determine the wisdom of imposing them or the hardship they 
impose, but rather to see if they bear a reasonable relation to 
the practices which invoked them and if they evidence such rela- 
tion, to approve them. Jacob Siegel Co. v. F.T.C., 327 U.S. 608 
(1946) ; Goodman v. Benson, 286 F.2d 896 (7th Cir. 1961); 
Goodman v. Benson, 286 F.2d 896 (7th Cir. 1961); Irving Weis 
& Co. v. Brannan, 171 F.2d 232 (2d Cir. 1948). “Reasonable rela- 
tion” between penalty and violation could here be discerned from 
the fact that (1) on the facts determined, Kent was a repeater, 
and (2) Kent’s large family, all of whom appear to be interested 
in the futures business, had unusually great opportunities to 
violate the regulations without being detected. A 90-day suspen- 
sion as a deterrent to future violations does not appear to be 
severe. 


V. 
DELAY 


The delay here involved between the filing of briefs and the 
hearing examiner’s report was 14 months. Petitioners’ claim that 
this was excessive delay is based on the assumptions that the case 
was simple and the hearing examiner had little else to do. The 
14-months’ delay is claimed not to be reasonable dispatch and 
a violation of 5 U.S.C. § 555 requiring dismissal of the Govern- 
ment’s complaint by the Judicial Officer. 


The simplicity of the case is not apparent on its face or other- 
wise. The opinion of Judge Brown in F.T.C. v. J. Weingarten, 
Inc., 336 F.2d 687 (5th Cir. 1964), cert. denied, 380 U.S. 908 
(1965), states that delay of two and one-half years by a hearing 
examiner is not unreasonable slowness per se and the party com- 
plaining about the slowness of a decision being rendered must 
prove facts showing either a dilatory attitude on the part of the 
official or his subordinates or the normal time necessary to dis- 
pose of a similar proceeding. It appears that such proof was not 
forthcoming here. 
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VI. 
FAILURE TO SERVE ALL PARTNERS 


Petitioners contend that under 5 U.S.C. § 555(c) process can 
only be served as authorized by law, that the Act and Regulations 
on Commodities Exchange regulation do not provide a method 
for serving process and as a result, state law (Mississippi) 
governs. Under Mississippi law, a partnership can only be made 
a party by serving all partners. As this was not done, petitioners 
assert that there has been no valid service on the partnership. 
This argument ignores the provisions for service in 17 C.F.R. 
§ 0.22(b), which allows service on a partnership by serving one 
partner. The Regulations, not Mississippi law, govern. 


The decision of the Secretary is AFFIRMED and his order 
will be ENFORCED. 
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STOCK COMMISSION Co., INC. and GLEN WENZL, d/b/a WENZL 
CATTLE COMPANY. P&S Docket No. 4044. Decided May 6, 


1970. 


Stay order 


Decision by Thomas J. Flavin, Judicial Officer 





MARSHALLTOWN LIVESTOCK v. PETERS et al. 553 
Cite as 29 A.D. 553 


STAY ORDER PENDING ISSUANCE OF FURTHER ORDER 


In this reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), an order was 
issued on April 3, 1970, awarding reparation to complainant 
against both respondents named above. Copies of that order were 
served on complainant, and on respondent Glen Wenzl, on April 
6, 1970, and on respondent Maly Livestock Commission Co., Inc. 
on April 7, 1970. 


On April 20, 1970, respondent Maly Livestock Commission Co., 
Inc. filed a petition for reconsideration of the order of April 3, 
1970. Accordingly the order of April 3, 1970 is hereby stayed 
pending the issuance of a further order in this proceeding. 


(No. 13,146) 


RUSH COUNTY SALE COMPANY v. MALY LIVESTOCK COMMISSION 
Co., INC. and GLEN WENZL d/b/a WENZL CATTLE COMPANY. 
P&S Docket No. 4043. Decided May 6, 1970. 


Stay order 
Decision by Thomas J. Flavin, Judicial Officer 


STAY ORDER PENDING ISSUANCE OF FURTHER ORDER 


In this reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), an order was 
issued on April 2, 1970, awarding reparation to complainant 
against both respondents named above. A copy of that order was 
served on each of the parties on April 6, 1970. 


On April 20, 1970, respondent Maly Livestock Commission Co., 
Inc. filed a petition for reconsideration of the order of April 2, 
1970. Accordingly, the order of April 2, 1970 is hereby stayed 
pending the issuance of a further order in this proceeding. 


(No. 13,147) 


MARSHALLTOWN LIVESTOCK AUCTION, INC. v. LOWELL PETERS AND 
ROE VAN METER. P&S Docket No. 4180. Decided May 6, 1970. 
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Livestock purchases—Failure to pay—Liability 


Where respondent Van Meter purchased and sold the livestock for his own 
account and where complainant relinquished said livestock to Van Meter 
in reliance upon respondent Peters’ promise to pay for them, and where 
Peters knew said livestock had not been paid for when he retained the 
proceeds of resale, respondents Van Meter and Peters are jointly and 
severally liable to complainant for the full purchase price of the live- 
stock. 


Complainant pro se. 
Edward M. Spellman, Spellman, Spellman & Spellman, Perry, Iowa, for 
respondent Roe Van Meter. 
James A. Schall, Pendleton & Pendleton, Storm Lake, Iowa, for respon- 
dent Lowell Peters. 
Dona Kahn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, as amended (7 U.S.C. 181 et seq.), in which complain- 
ant seeks reparation in the sum of $1,393.27, alleging that re- 
spondents purchased livestock from it on July 18 and 25 and 
August 1 and 8, 1968, for which payment was not made. 


Copies of the complaint and of the investigative report, pre- 
pared by the Packers and Stockyards Administration of the De- 
partment and filed in the proceeding pursuant to section 202.40 
of the Rules of Practice (9 CFR 202.40), were served upon re- 
spondent Roe Van Meter on May 19, 1969, and on respondent 
Peters on the same date. A copy of the investigative report was 
also served on complainant on May 19, 1969. 


The respondents filed individual answers. Respondent Peters 
requested an oral hearing, which was held at Fort Dodge, Iowa, 
on October 1, 1969, before Dona Kahn, Office of the General 
Counsel of this Department. Complainant was represented by 
Clair M. Mason, Vice-President of complainant corporation. Re- 
spondent Van Meter was represented by Edward M. Spellman, 
attorney, Perry, Iowa, and respondent Peters by James A. Schall, 
attorney, Storm Lake, Iowa. Three witnesses testified at the hear- 
ing. No proposed findings, orders or briefs in support thereof 
were filed by the parties. 
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FINDINGS OF FACT 


1. Complainant, Marshalltown Livestock Auction, Inc., Mar- 
shalltown, Iowa, is a corporation, engaged in the business of sell- 
ing livestock on commission at the Marshalltown Livestock Auc- 
tion Stockyard, a posted stockyard under the Act. Complainant is 
registered with the Secretary. 


2. Respondent Roe Van Meter, Rippey, Iowa, was at all times 
material herein engaged in the business of buying and selling 
livestock in commerce for his own account as a dealer and of buy- 
ing on a commission basis as a market agency. This respondent 
operates a buying station under the name Rippey Feed Yard, 
Rippey, Iowa. This feed yard is owned by Gene W. Hastie and 
leased to Van Meter for the purpose of operating a buying station 
and housing his family. Since November 19, 1968, respondent 
Van Meter has been registered with the Secretary of Agriculture 
as a dealer. This registration was amended on December 9, 1968, 
to include a market agency buying on commission. 


3. Respondent Lowell Peters, Storm Lake, Iowa, under the 
name Peters Livestock Buyers, was at all times material herein 
engaged in the business of buying and selling livestock in com- 
merce for his own account and has been registered with the Sec- 
retary of Agriculture as a dealer since July 22, 1960. Respondent 
Peters also operates a business for the trucking of livestock. 


4. During the year August 1967 to August 1968, respondent 
Van Meter was buying livestock and paying for them with checks 
issued by respondent Peters under an agreement between these 
two. The receipts from the resale of the livestock to various pack- 
ers were generally submitted to Peters by Van Meter to reimburse 
Peters for the checks issued to pay for the livestock. The agree- 
ment also provided that Peters was to be given the opportunity 
to haul any of the livestock Van Meter so purchased and be paid 
the normal trucking charges. 


5. Early in 1968, complainant started to fill orders for Van 
Meter at its stockyard. Payment was made by a party named 
“Gene Ballstadt.” After a few months or in May of 1968 payment 
was then made by Lowell Peters. It was usual practice at this 
time for Van Meter to telephone his order weekly to complainant, 
who would bill Peters and release the livestock to Peters’ trucks. 


6. Complainant purchased for Van Meter’s account five boars 
on July 18, 1968, for $348.21, four boars on July 25, 1968, for 
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$346.75, seven boars on August 1, 1968, for $565.25, and two boars 
on August 8, 1968, for $133.06. Checks received by Van Meter in 
payment of these livestock on resale were submitted to Peters. 


7. Complainant has not been paid the total purchase price of 
$1,393.27 for the livestock in issue. 


8. The complaint was filed on September 30, 1968, within 90 
days after the accrual of the cause of action. 


CONCLUSIONS 


The initial question in issue is complainant’s contention that 
the livestock were purchased by Van Meter as agent for Peters 
and that therefore Peters is liable as principal. We find little 
merit to this contention. The mere fact that Peters issued checks 
for purchases by Van Meter is not proof of agency. See Bales 
Continental Commission Co. Inc. v. Ted Perrion, 28 A.D. 127 
(1969) and cases cited therein pages 135-136. The evidence is 
that Van Meter purchased these livestock for his own account and 
resold them to whomever he chose, again for his own account. 
Complainant was aware of the fact that the livestock was resold 
to various packers by Van Meter and not to or by Peters and we 
can find little basis in the record to establish that Peters was the 
purchaser, either as principal or joint venturer. 


This leads us to the contention that although Peters may have 
promised Van Meter or others to pay for livestock purchased by 
Van Meter, this does not excuse Van Meter’s primary liability 
for the livestock he purchased for his own account and he is 
liable to complainant for the full purchase price. See Russell v. 
Mitchell, 25 A.D. 519 (1966) and Groseclose v. Jackson et al., 26 
A.D. 1167, 1174 (1967). 


Peters liability is next in issue. There is ample evidence in the 
record to establish that Peters had a working arrangement with 
Van Meter to pay for the latter’s livestock purchases, to be reim- 
bursed from the proceeds of resale. The record shows that this 
type of arrangement is not unusual in the livestock industry or at 
complainant’s stockyard. See Groseclose v. Jackson et al., supra at 
p. 1174 (1967). Since complainant relinquished the livestock in 
reliance upon the fact that Peters was to pay for the livestock, a 
failure to so pay is clearly unjust and unreasonable. Groseclose v. 
Jackson, supra, Hoffman v. Ziegweid and Stockland Union Stock- 
yards, 28 A.D. 13816 (1969). Moreover, Peters knew that the live- 
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stock had not been paid for when he retained the proceeds of re- 
sale. See Stockton Livestock v. Kuhlman, 25 A.D. 504, 508 (1966). 


The financial accountings between Van Meter and Peters were 
and remain confused—both respondents at the hearing were un- 
able to present the full records to show the current status of Van 
Meter’s ‘‘account” with Peters. However, this does not excuse 
Peters from performance of the promise to pay for Van Meter’s 
purchases, 


Accordingly we must conclude from all the foregoing that re- 
spondent Peters is liable to complainant for reparation in the 
amount of the unpaid purchase price. See Lizer v. Peters, P. & S. 
Docket No. 4175, 29 A.D. (1970) for a discussion of the 


authority to issue reparation orders against dealers. 





ORDER 


Respondents Van Meter and Peters, within 30 days from the 
date of this order, shall jointly and severally pay complainant as 
reparation the sum of $1,393.27, with interest thereon at the rate 
of 6% per annum from September 1, 1968 until paid. 


Copies hereof shall be served upon the parties. 


(No. 13,148) 


COLFAX LIVESTOCK SALES Co. v. ROE VAN METER AND LOWELL 
PETERS. P&S Docket No. 4181. Decided May 6, 1970. 


Dismissal—Insufficient evidence 


Where complainant failed to establish either that respondent Van Meter 
purchased the livestock for his own account or for respondent Peters’ 
account or that Peters promised to pay for the livestock, the complaint 
is dismissed. 


Complainant pro se. 
Edward M. Spellman, Spellman, Spellman & Spellman, Perry, Iowa, for 
respondent Roe Van Meter. 
James A. Schall, Pendleton & Pendleton, Storm Lake, Iowa, for respon- 
dent Lowell Peters. 
Dona Kahn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, as amended (7 U.S.C. 181 et seq.), in which complain- 
ant seeks reparation in the sum of $756.58, alleging that respon- 
dents purchased livestock August 10, 1968, for which payment 
was not made. 


Copies of the complaint and of the investigative report, pre- 
pared by the Packers and Stockyards Administration of the De- 
partment and filed in the proceeding pursuant to section 202.40 
of the Rules of Practice (9 CFR 202.40), were served upon re- 
spondent Roe Van Meter on May 19, 1969, and on respondent 
Peters on the same date. A copy of the investigative report was 
served on complainant on May 19, 1969. 


Both respondents filed individual answers and requested an 
oral hearing. 


An oral hearing was held at Fort Dodge, Iowa on October 2, 
1969 before Dona Kahn, Office of the General Counsel of this De- 
partment. Complainant did not appear, nor was it represented by 
counsel. Respondent Van Meter was represented by Edward M. 
Spellman, attorney, Perry, Iowa; and respondent Peters by James 
A. Schall, attorney, Storm Lake, Iowa. 


FINDINGS OF FACT 


1. Complainant, Colfax Livestock Sales Co., is a partnership 
composed of Earl Shields, William Shields and Don Aalbers, 
which at all times material herein operated as a market agency 
selling livestock on a commission basis at the Colfax Livestock 
Sales Co., Colfax, Iowa, a posted stockyard under the Act. 


2. Respondent Roe Van Meter, Rippey, Iowa, was at all times 
material herein engaged in the business of buying and selling 
livestock in commerce for his own account as a dealer. This re- 
spondent operates a buying station under the name “Rippey Feed 
Yard”, Rippey, Iowa. This feed yard is owned by Gene Hastie 
and leased to Van Meter for the purposes of operating a buying 
station and housing his family. As of November 19, 1968, re- 
spondent Van Meter was registered with the Secretary of Agri- 
culture as a dealer. On December 9, 1968 the registration was 
amended to include operating as a market agency, buying live- 
stock on commission. 
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8. Respondent L. H. Peters, Storm Lake, Iowa, was at all times 
material herein engaged in the business of buying and selling 
livestock in commerce for his own account and is registered with 
the Secretary of Agriculture as a dealer. Respondent Peters also 
operates a business for the trucking of livestock. 


4. During the year August 1967 to August 1968, respondent 
Van Meter was buying livestock and paying for them with checks 
issued by respondent Peters under an agreement between these 
two respondents. The receipts from the resale of the livestock to 
various packers were generally submitted to Peters by Van Meter 
to reimburse Peters for the checks issued to pay for the livestock. 
The agreement also provided that Peters was to be given the op- 
portunity to haul any of the livestock Van Meter so purchased 
and be paid the normal trucking charges. 


5. For several months complainant had sold pigs to an agent 
for Van Meter. Payment was usually received from Lowell Peters. 
On August 8, 1968, complainant sold 11 head of livestock (1 gilt, 
5 sows, and 5 boars) to Van Meter’s agent at the Newton Sale 
Barn, Newton, Iowa, (a facility it was temporarily using during 
the rebuilding of its own stockyard). The purchase price was 
$756.58. 


6. Complainant has not been paid for the livestock in issue. 


7. The complaint was filed on November 7, 1968, within 90 days 
after the accrual of the alleged cause of action. 


CONCLUSIONS 


Complainant did not appear at the hearing despite notices of 
the time and place. Nor did a representative for complainant ap- 
pear at the pre-hearing conference or at hearings in other related 
proceedings on September 30, October 1 and 2, 1969. 


ORDER 


Although the investigative report is a part of the record, there 
is insufficient evidence in the report to sustain complainant’s 
burden of proving that in the particular transaction in issue Van 
Meter purchased the livestock for his own account or for respon- 
dent Peters’ account or that Peters promised to pay for the live- 
stock. This is not to say that in fact respondents may have violated 
the Act in such a way as to warrant the issuance of a reparation 
award, only that complainant has not established such a violation. 
Accordingly, the Complaint should be and is hereby dismissed. 


Copies hereof shall be served upon the parties. 
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(No. 18,149) 


WEBSTER CITY LIVESTOCK AUCTION, INC. v. ROE VAN METER AND 
LOWELL H. PETERS, d/b/a PETERS LIVESTOCK BUYERS. P&S 
Docket No. 4171. Decided May 8, 1970. 


Livestock purchases—Failure to pay—Liability 


Where respondent Van Meter purchased and sold the livestock for his own 
account and where complainant relinquished said livestock to Van Meter 
in reliance upon respondent Peters to pay for them, and where Peters 
knew said livestock had not been paid for when he retained the proceeds 
of resale, respondents Van Meter and Peters are jointly and severally 
liable to complainant for the full purchase price of the livestock. 


Complainant pro se. 
Edward M. Spellman, Spellman, Spellman & Spellman, Perry, Iowa, for 
respondent Roe Van Meter. 
James A. Schall, Pendleton & Pendleton, Storm Lake, Iowa, for respon- 
dent Lowell H. Peters. 
Dona Kahn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, as amended (7 U.S.C. 181 et seq.), in which complain- 
ant seeks reparation in the sum of $1,458.81, alleging that re- 
spondents purchased livestock from it on August 10, 1968, for 
which payment was not made. 


Copies of the complaint and of the investigative report, pre- 
pared by the Packers and Stockyards Administration of the De- 
partment and filed in the proceeding pursuant to section 202.40 
of the Rules of Practice (9 CFR 202.40), were served upon re- 
spondent Roe Van Meter on April 21, 1969, and on respondent 
Peters on the same date. A copy of the investigative report was 
also served on complainant on April 21, 1969. 


The respondents filed individual answers. Respondent Peters 
requested an oral hearing which was held at Fort Dodge, Iowa on 
October 1, 1969 before Dona Kahn, Office of the General Counsel 
of this Department. Complainant was represented by John Ost- 
lund, Office Manager for complainant. Respondent Van Meter was 
represented by Edward M. Spellman, attorney, Perry, Iowa and 
respondent Peters was represented by James A. Schall, attorney, 
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Storm Lake, Iowa. Three witnesses testified at the hearing. No 
proposed findings, orders or briefs in support thereof were filed 
by any of the parties. 


FINDINGS OF FACT 


1. Complainant, Webster City Livestock Auction, Inc., Algona, 
lowa, is owned by Virgil Spencer who is engaged in the business 
of a market agency and dealer, registered with the Secretary of 
Agriculture to sell livestock in commerce on a commission basis 
and for his own account. Mr. Spencer owns and operates the 
Webster City Livestock Auction stockyard, a posted stockyard 
under the Act, hereinafter referred to as the stockyard. 


2. Respondent Roe Van Meter, Rippey, Iowa, was at all times 
material herein engaged in the business of buying and selling 
livestock in commerce for his own account as a dealer and of buy- 
ing livestock in commerce on a commission basis as a market 
agency. This respondent operates a buying station under the name 
“Rippey Feed Yard”, Rippey, Iowa. This feed yard is owned by 
Gene W. Hastie and leased to Van Meter for the purposes of ope- 
rating a buying station and housing his family. Since November 
19, 1968, respondent Van Meter has been registered with the 
Secretary of Agriculture as a dealer. This registration was amend- 
ed on December 9, 1968 to include a market agency buying on 
commission. 


3. Respondent Lowell H. Peters, Storm Lake, Iowa, d/b/a 
Peters Livestock Buyers, was at all times material herein engaged 
in the business of buying and selling livestock in commerce for 
his own account and since July 22, 1960, has been registered with 
the Secretary of Agriculture as a dealer. Respondent Peters also 
operates a business for the trucking of livestock. 


4, During the year August 1967 to August 1968, respondent 
Van Meter was buying livestock and paying for them with checks 
issued by respondent Peters under an agreement between the re- 
spondents. The receipts from the resale of the livestock to various 
packers were generally submitted to Peters by Van Meter to re- 
imburse Peters for the checks issued to pay for the livestock. The 
agreement also provided that Peters was to be given the opportun- 
ity to haul any of the livestock Van Meter so purchased and be 
paid the normal trucking charges. 


5. For over a month’s time in the spring of 1968, complainant 
sold livestock to Van Meter at the stockyard. The livestock was 
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bid on by a “Rex Lee’, agent for Van Meter. Beginning in early 
summer of 1968 and continuing for several weeks, the livestock 
was billed to Peters who issued complainant checks for the 
amounts of the invoices. At the start of this arrangement and at 
Mr. Spencer’s request, Mr. Lee phoned Lowell Peters to confirm 
the fact that Peters would be paying for Van Meter’s purchases. 
The results of the phone call were satisfactory to complainant and 
as a result all invoices for Van Meter’s purchases were sent to 
Peters. 


6. On August 10, 1968, complainant sold at auction to Rex Lee 
for the account of Van Meter, 5 boars and 40 sheep for the total 
purchase price of $1,458.81. The invoices covering this transaction 
were issued to “Peters” and mailed to respondent Peters as had 
become the practice. 


7. Complainant has not been paid in full for the livestock in 
issue; $826.80 is still owing. 


8. The complaint was filed on August 26, 1968, within 90 days 
after the accrual of the cause of action. 


CONCLUSIONS 


Initially, the issue is complainant’s contention that the live- 
stock were purchased by Van Meter as agent for Peters and that 
therefore Peters is liable as principal. Although at first circum- 
stances would make it appear to complainant that Van Meter 
may have been an agent for Peters, we find no evidence of actual 
agency. The mere fact that Peters issued checks for purchases by 
Van Meter is not proof of agency. See Bales Continental Commis- 
sion Co., Inc. v. Ted Perrion, 28 A.D. 127 (1969) and cases cited 
therein on pages 135-136. The evidence is that Van Meter pur- 
chased these livestock for his own account and resold them to 
whomever he chose, again for his own account. Complainant was 
aware of the fact that the livestock was resold to various packers 
by Van Meter and not to or by Peters and we can find little basis 
in the record to establish that Peters was the purchaser, either 
as principal or joint venturer. 


This leads us to the conclusion that although Peters may have 
promised Van Meter and others to pay for livestock purchases by 
Van Meter, this does not excuse Van Meter’s primary liability 
for the livestock he purchased for his own account and he is liable 
to complainant for the full purchase price. See Russell v. Mitchell, 
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25 A.D. 519 (1966) and Groseclose v. Jackson, et al., 26 A.D. 
1167, 1174 (1967). 


Peters’ liability is next in issue. It should be noted that with 
respect to complainant there is some evidence to establish that 
Van Meter was the “apparent” agent of Peters. See Grenada v. 
Schoneweis, 21 A.D. 1105 (1962) ; McClure v. Blackshere, 20 A.D. 
351, 20 A.D. 600 (1961), but cf. Arkansas Valley v. Bruce-Jones 
Comm. Co., 9 A.D. 204 (1950). However, we need not decide this 
issue of agency since there is ample evidence in the record to 
establish that Peters had a working arrangement with Van Meter 
to pay for the latter’s livestock purchases, to be reimbursed from 
the proceeds of resale. The record shows that this type of arrange- 
ment:is not unusual at complainant’s stockyard. See Groseclose v. 
Jackson, et al., supra at p. 1174 (1967). Since complainant re- 
linquished the livestock in reliance upon the fact that Peters was 
to pay for the livestock, a failure to so pay is clearly unjust and 
unreasonable. Groseclose v. Jackson, supra; Hoffman v. Ziegweid 
and Stockland Union Stockyards, 28 A.D. 1316 (1969). Moreover, 
Peters was aware of the fact that complainant had sought and 
received either from him or Peters’ son assurances of payment 
and further that complainant was relying upon such assurances. 


Any claim that Peters may have against Van Meter is a matter 
which is of no concern here—whatever may be the financial status 
of Van Meter’s account with Peters does not excuse Peters from 
performance of the promise to pay for Van Meter’s livestock 
purchases. 


On the basis of the foregoing, it is concluded that respondent 
Peters engaged in an unjust and unreasonable practice on the 
basis of which reparation should be awarded. For a discussion of 
the authority to issue reparation orders against a dealer, see 
Lizer v. Peters, P. & S. Docket No. 4175, 29 A.D. (1970). 





ORDER 


Respondents Van Meter and Peters, within 30 days from the 
date of this order, shall jointly and severally pay complainant as 
reparation the sum of $826.80 with interest thereon at the rate 
of 6% per annum from September 1, 1968 until paid. 


Copies hereof shall be served upon the parties. 
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(No. 13,150) 


In re BORDEN PACKING Co., INC., and LAWRENCE MARVAL. P&S 
Docket No. 4296. Decided May 8, 1970. 


Packer—Failure to pay when due—Cease and desist—Consent 


Respondents consented to the issuance of an order requiring them to cease 
and desist from issuing insufficient funds checks in payment of livestock 
purchased in commerce and failing to pay when due the full amount of 
the purchase price of such livestock. 


Dona Kahn for complainant. 
Louis Rothstein, Trenton, N. J., for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a Complaint and Notice of Hearing issued on 
March 6, 1970, by the Packers and Stockyards Administration, 
United States Department of Agriculture, charging respondents 
with violations of the Act and the regulations thereunder (9 CFR 
201.1 et seq.). 


Respondents have filed an answer in which they admit the juris- 
dictional allegations of the complaint, neither admit nor deny the 
remaining allegations, waive oral hearing and the report of the 
Hearing Examiner, and for the purposes of this proceeding and 
for no other purposes, consent to the issuance, without further 
notice, of a specified order containing findings of fact and con- 
clusions based upon the allegations contained in the complaint. 
Complainant has recommended that the order consented to by 
respondents be issued. 


FINDINGS OF FACT 


1. Respondent Borden Packing Co., Inc., a corporation, herein- 
after referred to as the corporation, has its principal place of 
business located at 97 Fulton Street, Trenton, New Jersey, and 
was incorporated under the laws of the State of New Jersey on 
February 11, 1965. The corporation has another facility at Ward 
Avenue, Bordentown, New Jersey. 
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2. The corporation was at all times material herein engaged in 
the business of buying livestock in commerce for purposes of 
slaughter and of manufacturing meats and meat food products 
for sale and shipment in commerce. 


8. The corporation was at all times material herein a packer 
within the meaning and subject to the provisions of the Act. 


4, Respondent Lawrence Marval was at all times material 
herein the President of the corporation and since February, 1965 
he and his wife have been sole stockholders of the corporation. 
Respondent Marval dominated and controlled the livestock pro- 


curement operations of the corporation at all times material 
herein. 


5. Prior to the commencement of the operations of the respon- 
dent corporation at its present facilities in Trenton, respondent 
Marval was a stockholder and officer of the Marval Packing Co., 
Inc., which was engaged in the business of a packer from Sep- 
tember, 1963 to January, 1966 at the same physical plant in 
Trenton, New Jersey that respondent corporation now occupies. 
Respondent Marval was manager of the Marval Packing Co., Inc. 
packing operations and dominated and controlled its livestock 
procurement operations. In 1965 the Marval Packing Co., Inc. was 
unable to pay its debts as they matured in the normal course of 
business and failed to pay when due for many livestock purchases, 
or paid therefor with “insufficient fund” checks. An administra- 
tive complaint concerning these matters was issued November 5, 
1965 and an order was entered by consent on December 23, 1965, 
effective January 2, 1966. Marval Packing Co., Inc. was ordered 
to cease and desist from “failing to pay when due the full pur- 
chase price of livestock purchased in commerce and issuing 
checks in payment for livestock purchased in commerce without 
having and maintaining sufficient funds on deposit in the bank 
upon which they are drawn to pay such checks.” 


6. Respondents, in connection with the corporation’s operations 
as a packer, during the period June 1966 through January 1967, 
in nine separate transactions, purchased livestock for slaughter 
at two posted stockyards and failed to pay the full purchase price 
of such livestock when due. The total amount of such purchases 
was $1,810.07. 


7. Respondents, in connection with six of the nine transactions 
referred to in Finding of Fact 6 above, in purported payment for 
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the livestock purchases, issued checks which were returned un- 
paid by the bank upon which they were drawn because the corpo- 
ration did not have sufficient funds on deposit in the account upon 
which such checks were drawn. The full amount of the purchases 
set forth above had not been paid as of the date of the issuance of 
the complaint, and $662.88 was at that time still owing to the 
sellers of the livestock. 


CONCLUSIONS 


By reason of the facts set forth herein, respondents have en- 


gaged in an unfair practice, in commerce, in violation of section 
202(a) of the Act (7 U.S.C. 192(a)), and section 201.48(b) of 
the regulations (9 CFR 201.48 (b) ). 


Inasmuch as the complainant has recommended the issuance of 
the order consented to by respondents, the order will be issued. 


ORDER 


Respondent Lawrence Marval, and respondent corporation, its 
officers, directors, agents, and employees, directly or through any 
corporate or other device, shall cease and desist from: 


(1) issuing checks in payment for livestock purchased in com- 
merce without maintaining sufficient funds on deposit in the bank 
account upon which such checks are drawn to pay such checks 
when presented for payment; and 


(2) failing to pay, when due, the full purchase price of live- 
stock purchased in commerce. 


This order shall be effective on the first day after service upon 
the respondents. 


(No. 13,151) 


In re SALMON RIVER LIVESTOCK COMMISSION, INC. P&S Docket 
No. 4241. Decided May 8, 1970. 


Bond requirements—Cease and desist—Consent 


Respondent consented to the issuance of an order requiring it to cease and 
desist from engaging in business under the act without furnishing the 
required additional bond coverage. 


Robert H. Graddy for complainant. 
James C. Herndon, Salmon, Idaho, for respondent. 
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Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on November 7, 1969, by 
the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, charging that respon- 
dent has wilfully violated the Act and the regulations issued there- 
under (9 CFR 201.1 et seq.). 


On March 28, 1970, respondent filed an answer in which he ad- 
mits the jurisdictional allegations of the complaint, neither ad- 
mits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the is- 
suance of a specified order containing findings of fact and con- 
clusions based upon the allegations of the complaint. Complain- 
ant has recommended that the cease and desist order consented to 
by respondent be issued. Complainant has also recommended that 
respondent not be suspended under the Act, because subsequent 
to the issuance of the complaint, respondent filed a bond in com- 
pliance with the bonding requirements of the Act and the regula- 
tions. 


FINDINGS OF FACT 


1. (a) Salmon River Livestock Commission, Inc., hereinafter 
referred to as the respondent, is a corporation with its principal 
place of business located at Salmon, Idaho 83467. 


(b) Respondent is and at all times material herein was: 


(1) Engaged in the business of conducting and operat- 
ing the Salmon River Livestock Commission, Inc., stockyard, Sal- 
mon, Idaho, a posted stockyard under the Act, hereinafter refer- 
red to as the stockyard; 


(2) Engaged in the business of selling livestock in com- 
merce on a commission basis at the stockyard; and 


(3) Registered with the Secretary of Agriculture as a 
market agency to buy and sell livestock in commerce on a commis- 
sion basis. 


2. Based on the volume of business transacted as a market 
agency selling on commission during the period August 20, 1968, 
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through May 16, 1969, respondent was required, under the Act 
and the regulations, to increase from $10,000 to $20,000, the 
amount of bond or bond equivalent maintained by it to secure 
performance of its market agency obligations. Respondent was 
notified by certified mail on or about August 16, 1969, of the re- 
quired increase in its bond coverage. Notwithstanding such no- 
tice, respondent has continued to engage in the business of a 
market agency, selling livestock in commerce on a commission 
basis, without furnishing the required additional bond coverage. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has wilfully violated sections 307 and 312(a) of the 
Act (7 U.S.C. 208, 218(a)), and sections 201.29 and 201.30 of 
the regulations (9 CFR 201.29, 201.30). 


Inasmuch as respondent has consented to the issuance of the 
cease and desist order set forth below, and the complainant has 
recommended that such order be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents, and employees, di- 
rectly or through any corporate or other device, shall cease and 
desist from engaging in business in commerce in any capacity for 
which bonding is required under the Act and the regulations 
without filing and maintaining a reasonable bond or its equivalent, 
as required under the Act and the regulations. 


This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 13,152) 


ROLLAND W. HATCH v. GALESBURG LIVESTOCK SALES, INC. P&S 
Docket No. 4215. Decided May 13, 1970. 


Purchase after inspection—Condition of cattle—Dismissal 


Where complainant failed to establish that respondent misrepresented the 
cattle or failed to deliver cattle meeting contract specifications— 
respondent having delivered the very same cattle complainant carefully 
examined before purchase—the complaint is dismissed. 
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Stoffel and Stratton, Galesburg, Ill., for complainant. 
Peel, Henning and Mathers, Galesburg, IIl., for respondent. 
Hugh L. Cannon, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). In a com- 
plaint filed on January 21, 1969, complainant seeks reparation in 
the sum of $1,877.06, alleging that he purchased ninety-two heifer 
calves for $114.62 each from respondent; that he received de- 
livery of the calves and within twenty-four hours one died and 
several were sick; that thirteen of the calves died; and that he 
incurred veterinary expenses in the sum of $387.00. 


On August 18, 1969, a copy of the complaint and a copy of the 
investigation report, prepared by the Packers and Stockyards 
Administration of the Department and filed in the proceeding 
pursuant to section 202.40 of the Rules of Practice (9 CFR 
202.40), were served upon respondent. On August 1, 1969, a copy 
of the investigation report was served upon the complainant. 


Respondent filed an answer denying the allegations in the com- 
plaint and requested an oral hearing. An oral hearing was held in 
Galesburg, Illinois, on December 10, 1969. Hugh L. Cannon, Of- 
fice of the General Counsel of this Department, served as Presid- 
ing Officer. The complainant was represented by Donald L. Stoffel, 
and respondent was represented by William H. Henning. Fifteen 
witnesses testified at the hearing. 


FINDINGS OF FACT 


1. Complainant, Rolland W. Hatch, is an individual whose ad- 
dress is R.F.D. 1, Altona, Illinois. 


2. Respondent, Galesburg Livestock Sales, Inc., Galesburg, Illi- 
nois, is an Illinois corporation which at all times material herein 
was engaged in the business of a dealer buying and selling live- 
stock in commerce. 


3. On November 12, 1968, complainant inspected and purchased 
ninety-two heifer calves for $114.62 each from respondent. Upon 
examination, complainant found the animals to be extremely tired 
and thereafter arrived at a sales price with respondent. 
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4, On November 18, 1968, complainant accepted delivery of the 
animals and paid the purchase price. The calves appeared to be in 
a similar condition upon arrival at complainant’s farm as when 
he had initially examined them. 


5. On November 14, 1968, one of the calves died and several 
were sick. From November 15, 1968, through December 9, 1968, 
eleven additional calves died, apparently from bovine virus diar- 
rhea. 


6. Sometime subsequent to January 8, 1969, another calf died 
from an unknown ailment. 


7. Complainant incurred expenses for veterinary services and 
medicine in the sum of $387.00. The surviving calves were sub- 
sequently sold. 


8. On December 2, 1968, respondent offered to assist complain- 
ant and subsequently caused veterinary services to be rendered to 
complainant’s animals; respondent paid the bill. 


9. The complaint was filed within ninety days of accrual of the 
alleged cause of action. 


CONCLUSIONS 


It is alleged in the complaint that shortly after delivery of the 
calves one died and several were sick. Further, complainant seeks 
damages with respect to the sickness of the entire herd in issue 
and the death of thirteen of the calves. 


However, on the basis of the record it must be concluded that 
complainant has failed to sustain his burden in establishing that 
the damages sustained by complainant were a result of any acts 
or practices on the part of respondent in violation of the Act. 
Complainant, in purchasing the cattle, did not rely upon the re- 
spondent in any way, i.e., there was no reliance on representations 
by respondent as to the health or condition of the cattle nor was 
complainant buying the livestock sight unseen and thus relying 
on respondent to represent the animals to him. In fact, complain- 
ant, before agreeing on a price, examined the animals and found 
them to be extremely tired, a condition unnatural for healthy 
animals. It would appear that the purchase price was negotiated 
with this condition in mind. 


On the basis of the foregoing, it is concluded that the complain- 
ant has failed to establish that respondent misrepresented the 
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animals or failed to deliver animals meeting contract specifications 
—having delivered the very same animals complainant carefully 
examined. It is further concluded that it has not been established 
that respondent violated the Act in any other manner which would 
afford a basis upon which reparation may be awarded. See Justin 
v. Hereford Farms, 24 A.D. 583 (1965). Accordingly, the com- 
plaint should be dismissed. 


ORDER 


The complaint is hereby dismissed. Copies hereof shall be 
served upon the parties. 


(No. 13,153) 


In re D. E. STEWART, P. R. WHITING and T. A. WHITING, and 
KENNETT-MURRAY COMPANY, d/b/a P. B. STEWART & COM- 
PANY. P&S Docket No. 4322. Decided May 13, 1970. 


Market agency—False weights—Suspension of registration—Consent 


Respondents are ordered to cease and desist from weighing livestock at other 
than true and correct weights, issuing scale tickets and accounts of sale 
and paying for livestock on the basis of such false weights, failing to 
keep adequate records, issuing untrue or incomplete scale tickets and 
failing to operate their livestock scales in accordance with the regula- 
tions. Respondents are suspended as registrants under the act for a 
period of 14 days. However, except with respect to respondents’ opera- 
tions at their buying station at Bourbon, Indiana, this suspension shall 
be held in abeyance. 


Blaine Fielding for complainant. 
Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed by the Packers and Stock- 
yards Administration, United States Department of Agriculture, 
charging respondents with violations of the Act and the regula- 
tions thereunder (9 CFR 201.1 et seq.). 
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Respondents filed an answer in which they admit the jurisdic- 
tional allegations of the complaint, neither admit nor deny the 
remaining allegations, waive oral hearing and the report of the 
Hearing Examiner, and consent to the issuance of a specified 
order, with findings of fact and conclusions, for the purposes of 
this proceeding only, based on the allegations contained in the 
complaint. 


FINDINGS OF FACT 


1. (a) D. E. Stewart, P. R. Whiting, T. A. Whiting, and Ken- 
nett-Murray Company are partners, doing business as P. B. 
Stewart & Company, with a place of business at Bourbon, Indiana, 
hereinafter referred to as the buying station, and at various other 
places in Indiana and Ohio. 


(b) Respondents are, and at all times material herein were: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for their own account and selling livestock in 
commerce on a commission basis; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce and as a market 
agency to sell livestock in commerce. 


2. (a) Respondents, on November 24, December 9 and Decem- 
ber 10, 1969, in the transactions referred to in the tabulation be- 
low, in connection with the weighing of livestock purchased by 
respondents in commerce on a weight basis at the buying station: 
(1) knowingly weighed the livestock at less than their true and 
correct weights; (2) issued scale tickets and accounts of purchase 
to the seller of the livestock on the basis of such false weights; 
and (3) paid the seller for said livestock on the basis of such 
false weights. 
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(b) Respondents, on the dates specified in Finding of Fact 
2(a) herein, sold the livestock specified in the tabulation herein 
at the purchase weights specified and issued to the buyers of the 
livestock copies of accounts on the basis of such false weights. 


3. Respondents, in connection with the facts set forth in Find- 
ing of Fact 2 herein, failed to keep accounts and records which 
fully and correctly disclosed all transactions involved in their 
business in that respondents: (1) prepared and made a part of 
their accounts and records, copies of accounts of purchase and 
sale showing false weights for the livestock as specified in Find- 
ing of Fact 2 herein; and (2) failed to keep copies of scale tickets 
for a period of two full calendar years as required by the regula- 
tions. 


4. Respondents, on the dates and in the transactions set forth 
in Finding of Fact 2 herein, issued to the seller of the livestock 
incomplete scale tickets which failed to set forth all information 
required by the regulations, in that the scale tickets did not show 
the name or initials of the person who weighed the livestock, the 
date of the weighings, the names or understandable abbreviations 
of the seller of the livestock, or the head and kind of the livestock. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, re- 
spondents have wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)), and sections 201.49, 201.55, and 201.71 of the 
regulations (9 CFR 201.49, 201.55, and 201.71). 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondents have wilfully violated section 401 of the Act (7 U.S.C. 
221) and sections 201.46(a) and 201.50(b) of the regulations 
(9 CFR 201.46(a) and 201.50(b) ). 


By reason of the facts set forth in Finding of Fact 4 herein, 
respondents have wilfully violated section 312(a) of the Act (7 
U.S.C. 218(a)) and sections 201.49 and 201.73-1 of the regula- 
tions (9 CFR 201.49 and 201.78-1). 


Inasmuch as respondents have consented to the order set forth 
below and complainant has recommended that such order be is- 
sued, the order will be issued. 
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ORDER 


Respondents, in connection with livestock transactions in com- 
merce, shall cease and desist from: (1) weighing livestock at 
other than the true and correct weights; (2) issuing scale tickets 
and accounts on the basis of or showing false and incorrect 
weights; (3) paying the owners of livestock on the basis of 
weights other than the true and correct weights; (4) failing to 
keep and maintain accounts, records and scale tickets in accord- 
ance with the requirements of the regulations; (5) issuing in- 
complete scale tickets to owners or consignors of livestock; and 
(6) failing to operate livestock scales owned or controlled by re- 
spondents in accordance with the regulations under the Act con- 
stituting INSTRUCTIONS FOR WEIGHING LIVESTOCK. 


Respondents shall keep, or cause to be kept, accounts, records 
and memoranda which fully and correctly disclose all transactions 
involved in their business under the Act, including among other 
things, true and correct copies of accounts of purchase and sale, 
and true and correct copies of scale tickets prepared in conformity 
with the regulations. 


Respondents are suspended as registrants under the Act for a 
period of 14 days. However, except with respect to respondents’ 
operations at their buying station at Bourbon, Indiana, this sus- 
pension shall be held in abeyance and not become effective unless 
it is found, after opportunity for a hearing, that respondents have 
again violated the Act within six months from the effective date 
of this order. 


This order shall become effective on the sixth day after service 
upon respondents. Copies hereof shall be served upon the parties. 


(No. 13,154) 


In re CHARLES BURTON and OTTIS BURTON, d/b/a WESTERN CAT- 
TLE COMPANY. P&S Docket No. 4306. Decided May 14, 1970. 


Packer—Failure to pay when due—Cease and desist—Consent 


Respondents consented to the issuance of an order requiring them to cease 
and desist from failing to pay, when due, the full purchase price of 
livestock purchased in commerce. 


Kenneth H. Vail for complainant. 
Respondents pro se. 
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Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on March 27, 1970, by the 
Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging that respondents 
have violated the Act and the regulations issued thereunder (9 
CFR 201.1 et seq.). 


On April 27, 1970, respondents filed an answer in which they 
admit the jurisdictional allegations of the complaint, neither 
admit nor deny the remaining allegations, waive oral hearing and 
the report of the Hearing Examiner, and consent to the issuance 
of a specified order containing findings of fact and conclusions 
based upon the allegations of the complaint. Complainant has 
recommended that the order consented to by respondents be 
issued. 


FINDINGS OF FACT 


1. (a) Charles Burton and Ottis Burton are partners doing 
business as Western Cattle Company, and having their principal 
place of business at 4773 Calhoun Rd., Houston, Texas 77004. 


(b) Respondents at all times material herein were: 


(1) Engaged in the business of buying livestock in 
commerce for purposes of slaughter, and 


(2) A packer within the meaning and subject to the 
provisions of the Act. 


2. Respondents, in connection with their operation as a packer, 
on or about the dates and in the transactions set forth in para- 
graph II of the Complaint and Notice of Hearing, purchased live- 
stock in commerce and failed to pay, when due, the full purchase 
price of such livestock. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondents have violated section 202(a) of the Act (7 U.S.C. 
192(a)), and section 201.43(b) of the regulations (9 CFR 
201.43 (b) ). 
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Inasmuch as respondents have consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondents, in connection with their operations as a packer, 
shall cease and desist from failing to pay, when due, the full 
purchase price of livestock purchased in commerce. 


This order shall become effective on the first day after service 
thereof upon the respondents. Copies hereof shall be served upon 
the parties. 


(No. 13,155) 


In re OVERLAND STOCKYARDS. P&S Docket No. 4259. Decided May 
14, 1970. 


Market agency—Aiding dealers to defraud—Suspension 
of registration—Consent 


Respondent is ordered to cease and desist from issuing false or incorrect 
invoices and accounts of sale, charging commissions absent services, 
falsely representing the price of livestock sold in commerce, issuing 
insufficient funds consignment proceeds checks, aiding persons in ar- 
rangements which defraud sellers or buyers, failing to remit shippers 
proceeds when due, issuing untrue or incomplete accounts of sale and 
scale tickets and failing to retain scale tickets issued by it, and is 
suspended as a registrant under the act for a period of 25 days. 


Jerome S. Ducrest for complainant. 
Brown & Tibbs, Hanford, Cal., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.). The Complaint filed by the Administrator, Packers and 
Stockyards Administration, on December 3, 1969, charges that 
respondent violated various provisions of the Act and the regula- 
tions. In an answer filed on April 20, 1970, respondent admits 
the jurisdictional allegations in the Complaint and submits to 
the jurisdiction of the Secretary in the matter, neither admits nor 
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denies the remaining allegations, waives oral hearing and the 
report of the Hearing Examiner and for the purposes of this pro- 
ceeding only, consents to the issuance of a specified order with 
findings of fact and conclusions based upon the allegations con- 
tained in the Complaint as the findings of fact and conclusions 
of the Secretary requiring it to cease and desist from the prac- 
tices complained of in the Complaint and suspending its registra- 
tion for a period of 25 days. Complainant has recommended that 
the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Overland Stockyards, hereinafter referred to as the 
respondent, is a corporation with its principal place of business 
located at Hanford, California. 


(b) Respondent is and at all times material herein was: 


(1) Engaged in the business of conducting and operat- 
ing the Overland Stockyards, a posted stockyard under the Act, 
hereinafter referred to as the stockyard; 


(2) Engaged in the business of buying and selling live- 
stock, on a commission basis, in commerce; and 


(3) Registered with the Secretary of Agriculture as 
a market agency and dealer to buy and sell livestock, in commerce. 


2. Respondent, at the stockyard, during the period from No- 
vember 1, 1966 through November 30, 1968, aided and abetted 
Julius Felsenthal, a registered dealer, hereinafter referred to as 
“Felsenthal”’, who was acting as cattle purchasing agent for the 
Charles Adams Dairy Auction Yard, Cerritos, California, a regis- 
tered market agency subject to the Act, hereinafter referred to 
as “Adams”, and Corona Farms, Inc., Corona, California, a regis- 
tered dealer subject to the Act, hereinafter referred to as “Co- 
rona”, in defrauding said Adams and Corona, as described in 
Findings of Fact 3 and 4 below. 


3. Respondent, at the stockyard, on or about the twenty-four 
dates specified in the Complaint, and in other transactions at 
divers other times during the period from November 1, 1966 
through November 30, 1968, aided and abetted Felsenthal in 
defrauding Adams by enabling Felsenthal to make secret “profits” 
out of purchases of cows which Felsenthal made from respondent 
for his own account through a fraudulent invoicing and billing 
scheme wherein such cows were included as parts of purchase 
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orders filled by Felsenthal for Adams at substantially marked up 
prices. Such cows, together with other cows purchased by Felsen- 
thal for Adams’ account at respondent’s “dairy cow sales”, were 
billed to Adams by respondent on invoices which falsely and 
incorrectly showed that the cows, purchased by Felsenthal for 
his own account and put on Adams’ orders, had been purchased 
for Adams’ account at prices which were substantially higher 
than the prices at which Felsenthal actually purchased them. To 
support the inclusion of the Felsenthal-owned cows on such 
invoices, respondent issued “buyers tickets” falsely and incor- 
rectly indicating that such cows had been purchased at its “dairy 
cow sales”. Adams paid respondent the fraudulently marked-up 
prices shown on the false and incorrect invoices and respondent, 
in connection with and as a part of such fraudulent operations, 
either paid Felsenthal, with checks drawn on its custodial account 
for shippers’ proceeds, or credited Felsenthal’s market account 
in an amount equal to, the difference between the actual purchase 
prices of the said Felsenthal-owned cows and the prices at which 
the cows were billed by respondent to Adams, less so-called 
resale “commissions” which respondent deducted as compensation 
for its “services” in such fraudulent operations, notwithstanding 
that it did not resell the cows. In an attempt to justify the reten- 
tion of said “commissions”, respondent issued accounts of sale 
which falsely and incorrectly showed the resale of the said 
Felsenthal-owned cows for Felsenthal’s account. The false and 
incorrect invoices and buyers tickets were made a part of the 
accounts and records of Adams and copies thereof and of the 
accounts of sale were made a part of the accounts and records of 
respondent. 


4. Respondent, at the stockyard, on or about the nine dates 
specified in the Complaint, and in other transactions at divers 
other times during the period from February 1, 1967 through 
March 31, 1968, aided and abetted Felsenthal in defrauding Co- 
rona by enabling Felsenthal to make secret “profits” out of 
purchases of cows which Felsenthal made from respondent for his 
own account through a fraudulent invoicing and billing scheme 
wherein such cows were included as parts of purchase orders 
filled by Felsenthal for Corona at substantially marked-up prices. 
Such cows, together with other cows purchased by Felsenthal for 
Corona’s account at respondent’s “dairy cow sales’, were billed 
to Corona by respondent on invoices which falsely and incorrectly 
showed that the cows, purchased by Felsenthal for his own ac- 
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count and put on Corona’s orders, had been purchased for Co- 
rona’s account at prices which were substantially higher than 
the prices at which Felsenthal actually purchased them. To sup- 
port the inclusion of the Felsenthal-owned cows on such invoices, 
respondent issued “‘buyers tickets” falsely and incorrectly indicat- 
ing that such cows had been purchased at its “dairy cow sales”. 
Corona paid respondent the fraudulently marked-up prices shown 
on the false and incorrect invoices and respondent, in connection 
with and as a part of such fraudulent operations, either paid Fel- 
senthal, with checks drawn on its custodial account for shippers’ 
proceeds, or credited Felsenthal’s market account in an amount 
equal to, the difference between the actual purchase prices of the 
said Felsenthal-owned cows and the prices at which the cows 
were billed by respondent to Corona, less so-called resale “com- 
missions” which respondent deducted as compensation for its 
“services” in such fraudulent operations, notwithstanding that it 
did not resell the cows. In an attempt to justify the retention of 
said “commissions”, respondent issued accounts of sale which 
falsely and incorrectly showed the resale of the said Felsenthal- 
owned cows for Felsenthal’s account. The false and incorrect in- 
voices and buyers tickets were made a part of the accounts and 
records of Corona and copies thereof and of the accounts of sale 
were made a part of the accounts and records of respondent. 


5. (a) Respondent, on or about the seven dates specified in 
the Complaint and at divers other times during November and 
December 1968, in accounting to consignors for the sale of their 
livestock on a commission basis, at the stockyard, issued to them 
accounts of sale which failed to show the names of the purchasers 
of such livestock. 


(b) Respondent during the period from January 1, 1968 
through October 31, 1968, in connection with the sale of livestock 
on a commission basis, at the stockyard, regularly and consistently 
issued to the consignors of the livestock accounts of sale which 
failed to show the names of the purchasers of their livestock. 


(c) Copies of the incomplete and incorrect accounts of sale 
issued in the transactions described in sub-paragraph (a) above 
and copies of those issued during the period from January 1, 1968 
through October 31, 1968, as described in sub-paragraph (b) 
above, were made a part of the accounts and records of respon- 
dent. 
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6. (a) Respondent, at the stockyard, on December 16, 1968, 
sold livestock consigned to it for sale on a commission basis and 
failed to transmit or deliver to certain consignors of some of such 
livestock the net proceeds from the sale of their livestock before 
the close of the next business day, as required by the regulations, 
but, instead, transmitted said proceeds some time after noon on 
December 19, 1968. 


(b) Respondent, at the stockyard, during the period from 
July 1, through December 15, 1968, regularly and consistently 
failed to transmit to consignors, who did not personally call for 
and pick up their sales proceeds checks, the net proceeds from the 
sale of their livestock before the close of the next business day 
following the sale of the livestock. 


7. (a) Respondent, during the period from March 25 through 
December 16, 1968, in connection with the sale of consigned live- 
stock on a weight basis, at the stockyard, regularly and consis- 
tently issued scale tickets which did not show (1) the date of the 
weighing, (2) signature or initials of the person weighing the 
livestock, and (3) the correct name of buyers of such livestock. 


(b) Respondent, during the year 1967, failed to retain as a 
part of its account and records, (1) copies of scale tickets issued 
by it in connection with the weighing of livestock sold by it on a 
weight basis, at the stockyard, and (2) scale tickets which had 
been “voided”, and not used to support stockyard purchase or 
sale transactions. 


8. Respondent, during the period from November 1, 1966 
through November 30, 1968, failed to keep accounts, records, and 
memoranda which fully and correctly disclosed all transactions 
involved in its business as a market agency, including true and 
correct copies of invoices, accounts of sale and buyers tickets, 
complete and correct scale-tickets, and “voided” scale-tickets. 


CONCLUSIONS 


By reason of the facts alleged in Findings of Fact 2, 3, 4, 5, 6, 
7, and 8 hereof, respondent has wilfully violated sections 304, 307, 
312(a) and 401 of the Act (7 U.S.C. 205, 208, 213(a), 221) and 
sections 201.42(d), 201.43(a), 201.49 and 201.50 of the regula- 
tions (9 C.F.R. 201.42 (d), 201.43 (a), 201.49, 201.50). 


Inasmuch as respondent has consented that an order be issued 
requiring it to cease and desist from the practices complained of 
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in the Complaint and suspending its registration under the Act 
for a period of 25 days and complainant has recommended that 
such an order be issued, the order will be issued. 


ORDER 
Respondent shall cease and desist from: 


1. preparing and issuing false and incorrect invoices and ac- 
counts of sale; 


2. charging and collecting commissions for services which were 
not performed or rendered by respondent; 


3. falsely representing to any person the price of livestock sold, 
in commerce; 


4, issuing checks on the custodial account for shippers proceeds 
for purposes other than the payment of the net proceeds to con- 
signors or shippers, or such other person whom respondent has 
knowledge is entitled thereto, lawful marketing charges, or sums 
due respondent as compensation for its services; 


5. participating in arrangements or schemes which defraud 
persons selling or purchasing livestock, in commerce, or aiding 
and abetting persons in defrauding sellers or purchasers of live- 
stock, in commerce; 


6. failing to pay consignors or shippers, when due, the net 
proceeds from the sale of their livestock, in commerce; 


7. issuing accounts of sale which fail to show the true and cor- 
rect names of the buyers of consigned livestock; 


8. issuing scale tickets which do not have (a) the name, signa- 
ture or initials of the person weighing the livestock; (b) the date 
of the weighing; and (c) the name of the purchaser of the live- 
stock; and 


9. failing to retain copies of scale tickets issued by it in con- 
nection with the weighing of livestock sold by it on a weight basis, 
at the stockyard. 


Respondent shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in its busi- 
ness as a market agency, and as a dealer, including true and cor- 
rect copies of accounts of sale, invoices, buyers’ tickets, complete 
and correct scale tickets and “voided” scale tickets. 
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Respondent is suspended as a registrant under the Act for a 
period of 25 days, effective June 4, 1970 through June 28, 1970. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 18,156) 


In re JULIUS FELSENTHAL. P&S Docket No. 4258. Decided May 14, 
1970. 


Dealer—Markups—Change in business—Suspension of registration—Consent 


Respondent’s practices involving the issuance of false or incorrect invoices 
at marked up prices, the failure to disclose ownership of livestock, the 
charging of commissions absent services, and his operations as a market 
agency without being properly registered are violations of the act for 
which respondent is suspended as a registrant under the act for a period 
of four months. 


Jerome S. Ducrest for complainant. 
Henry Himmelfarb, Los Angeles, Cal., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.). The Complaint filed by the Administrator, Packers and 
Stockyards Administration, on December 3, 1969, charges re- 
spondent with various violations of the Act and the regulations. 
Respondent in his answer filed on January 29, 1970, admitted the 
jurisdictional allegations of the Complaint; that the Overland 
Stockyards, Hanford, California, and the Tulare Sales Yard, Inc., 
Tulare, California, were and now are posted stockyards subject 
to the provisions of the Act; that he purchased and sold cows 
from and through Charles Adams and Corona Farms, Inc., for 
respondent’s own account as principal; that he purchased and sold 
cows from and through the Overland Stockyards for respondent’s 
own account as principal and that he was a dealer, but respondent 
denied the remaining allegations in the Complaint and asked that 
the action be dismissed. 
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A hearing was held in Los Angeles, California, on April 22, 
1970, before Jack W. Bain, Chief Hearing Examiner, Office of 
Hearing Examiners, United States Department of Agriculture. 
Respondent was represented by Henry Himmelfarb, Attorney-at- 
Law, 4523 Produce Plaza West, Los Angeles, California. Jerome 
Ducrest, Office of the General Counsel, United States Department 
of Agriculture, Washington, D. C., appeared for complainant. 
After testimony had been received from one of complainant’s 
witnesses, and 24 exhibits, or series of exhibits, had been identi- 
fied by Complainant, counsel for respondent and counsel for com- 
plainant, during a recess, discussed and agreed upon a consent 
disposition of this matter. Accordingly, upon resumption of the 
hearing, counsel for respondent read into the record an admission 
of the facts alleged in paragraphs I and II of the Complaint and 
that the Secretary has jurisdiction in this matter; stated that re- 
spondent neither admitted nor denied the remaining allegations 
in the Complaint; consented, for the purposes of this proceeding 
and for such purposes only, to the issuance of an order containing 
findings of fact and conclusions based upon the allegations set 
forth in the Complaint as the findings of fact and conclusions of 
the Secretary of Agriculture; waived further oral hearing and the 
report of the Hearing Examiner; and consented to a specified 
order which is to have the same force and effect as if entered 
after full hearing and is to become effective on the sixth day after 
service upon respondent. Complainant, on the record, recommend- 
ed that the order agreed to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Julius Felsenthal, hereinafter referred to as the re- 
spondent, is an individual with his principal place of business 
located at Southgate, California. 


(b) Respondent is and at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock, in commerce. 


2. The Overland Stockyards, Hanford, California, hereinafter 
referred to as “Overland”, and the Tulare Sales Yard, Inc., Tu- 
lare, California, hereinafter referred to as “Tulare”, at all times 
mentioned herein were, and now are, posted stockyards subject 
to the provisions of the Act. 
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8. Respondent, during the period from November 1, 1966 
through November 30, 1968, had an arrangement with Charles 
Adams, doing business as Chas. Adams Dairy Auction Yards, 
Cerritos, California, a registered market agency subject to the 
Act, hereinafter referred to as “Adams”, for the purchase of cows 
for the account of said Adams. Under said arrangement respon- 
dent regularly purchased cows for Adams at Overland; Overland 
billed Adams directly for the cows purchased on his behalf by 
respondent and Adams paid Overland directly on the basis of 
Overland’s billings. Respondent was paid a $10.00 per head “buy- 
ing commission” by Adams. Such commission was paid by Adams 
directly to respondent. 


4. (a) Respondent, at Overland, on or about the 23 dates 
specified in the Complaint and at divers other times during the 
period from November 1, 1966 through November 30, 1968, while 
acting as cow purchasing agent for Adams, pursuant to the ar- 
rangement described in Finding of Fact 3 above, purchased cows 
for his own account and disposed of such cows at a profit through 
a fraudulent invoicing and billing scheme in which respondent 
was aided and abetted by Overland and wherein such cows were 
included as parts of purchase orders filled by the respondent for 
Adams at substantially marked-up prices and without informing 
said principal that respondent’s livestock was used to fill his 
orders. Such cows, together with other cows purchased by re- 
spondent for Adams’ account at Overland’s “dairy cow sales”, 
were billed to respondent’s said principal by Overland. At respon- 
dent’s direction, the invoices issued by Overland and submitted 
to Adams falsely and incorrectly showed that the cows purchased 
by respondent for his own account and put on Adams’ orders had 
been purchased for Adams’ account at prices which were sub- 
stantially higher than the prices at which respondent actually 
purchased them and Overland, also at respondent’s direction, 
issued “buyers tickets” falsely and incorrectly indicating that such 
cows had been purchased at its “dairy cow sales”. Adams paid 
Overland the fraudulently marked-up prices shown on the false 
and incorrect invoices. In connection with, and as a part of, said 
fraudulent operations, respondent, in addition to the commission 
of $10.00 per head which he received and accepted from Adams, 
received and accepted from Overland the difference between the 
actual purchase prices of the said cows which he had purchased 
for his own account and used to fill orders for his principal and 
the prices at which the cows were billed by Overland to Adams, 
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less so-called “commissions” which Overland deducted as com- 
pensation for its “services” in such fraudulent operations. 


(b) The false and incorrect invoices which respondent 
caused Overland to issue to Adams in connection with the trans- 
actions described in subparagraph (a) above were made a part 
of the accounts and records of Adams and copies thereof made a 
part of the accounts and records of Overland. 


5. Respondent, during the period from February 6, 1967 
through November 18, 1968, had an arrangement and agreement 
with the Corona Farms, Inc., a registered dealer subject to the 
Act, hereinafter referred to as “Corona”, for the purchase of 
cattle for the account of said Corona. Under said arrangement 
and agreement respondent regularly purchased cattle for Corona 
at Overland and occasionally at other stockyards. The cattle pur- 
chased by respondent for Corona at Overland during the period 
from February 6, 1967 through March 25, 1968, were billed by 
Overland directly to Corona and Corona paid Overland directly 
on the basis of Overland’s billings. The cattle purchased by re- 
spondent for Corona subsequent to March 1968, whether pur- 
chased at Overland or other stockyards, were billed to Corona by 
respondent and Corona paid respondent for such purchases on the 
basis of his billings. Respondent was paid a $10.00 per head “buy- 
ing commission” by Corona. Such commission was paid by Corona 
directly to respondent. 


6. (a) Respondent, at Overland, on or about the nine dates 
specified in the Complaint and at divers other times during the 
period from February 6, 1967 through March 25, 1968, while act- 
ing as cow purchasing agent for Corona, pursuant to the arrange- 
ment described in Finding of Fact 5 above, purchased cows for 
his own account and disposed of such cows at a profit through a 
fraudulent invoicing and billing scheme in which respondent was 
aided and abetted by Overland and wherein such cows were in- 
cluded as parts of purchase orders filled by respondent for Corona 
at substantially marked-up prices and without informing said 
principal that respondent’s livestock was used to fill its orders. 
Such cows, together with other cows purchased by respondent for 
Corona’s account at Overland’s “‘dairy cow sales”, were billed to 
respondent’s said principal by Overland, at respondent’s direction. 
The invoices issued by Overland and submitted to Corona falsely 
and incorrectly showed that the cows purchased by respondent 
for his own account and put on Corona’s orders had been pur- 
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chased for Corona’s account at prices which were substantially 
higher than the prices at which respondent actually purchased 
them and Overland, also at respondent’s direction, issued “buyers 
tickets” falsely and incorrectly indicating that such cows had been 
purchased at its “dairy cow sales”. Corona paid Overland the 
fraudulently marked-up prices shown on the false and incorrect 
invoices. In connection with, and as a part of, said fraudulent 
operations, respondent, in addition to the commission of $10.00 
per head which he received and accepted from Corona, received 
and accepted from Overland the difference between the actual 
purchase prices of the said cows which he had purchased for his 
own account and used to fill orders for his principal and the prices 
at which the cows were billed by Overland to Corona, less so- 
called “commissions” which Overland deducted as compensation 
for its “‘services” in such fraudulent operations. 


(b) The false and incorrect invoices which respondent 
caused Overland to issue to Corona in connection with the trans- 
actions described in subparagraph (a) above were made a part of 
the accounts and records of Corona and copies thereof made a part 
of the accounts and records of Overland. 


7. (a) Respondent, in commerce, on or about the seven dates 
specified in the Complaint and at divers other times during the 
period from April 1, 1968 through November 30, 1968, while act- 
ing as cattle purchasing agent for Corona, pursuant to the ar- 
rangement and agreement described in Finding of Fact 5 above, 
purchased cows for his own account at Overland and Tulare and 
disposed of such cows at a profit through a fraudulent scheme 
wherein such cows were included as parts of purchase orders filled 
by respondent for Corona at substantially marked-up prices and 
without informing said principal that respondent’s livestock was 
used to fill portions of its orders. In billing Corona for said cows, 
respondent fraudulently misrepresented to Corona the purchase 
prices of the cows by reporting substantially marked-up prices as 
the purchase prices of the cows instead of the actual purchase 
prices. Corona paid respondent on the basis of such false and in- 
correct representations and informal billings in addition to the 
agreed upon buying commission of $10.00 per head. 

(b) The false and incorrect purchase price information 
which respondent furnished to Corona in connection with the 
transactions described in subparagraph (a) above was entered in 
and made a part of the accounts and records of Corona. 








588 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 29 A.D. 583 


8. Respondent, during the period from November 14, 1966 
through November 18, 1968, engaged in the business of buying 
livestock, in commerce, as a market agency, without notifying 
the Administrator, Packers and Stockyards Administration that 
he was engaging in such market agency operations, as well as 
dealer operations for which he was registered, and without re- 
questing that his registration be amended to include such market 
agency operations. 


9. Respondent, during the period from November 1, 1966 
through November 30, 1968, failed to keep accounts, records and 
memoranda that fully and correctly disclosed all transactions in- 
volved in his business as a dealer and as a market agency, includ- 
ing purchase and sales invoices and scale tickets and “buyer 
tickets” covering purchases of livestock on a commission basis. 


CONCLUSIONS 


By reason of the facts alleged in Findings of Fact 2, 3, 4, 5, 6, 
7,8 and 9 hereof, respondent has wilfully violated sections 312 (a) 
and 401 of the Act (7 U.S.C. 213(a), 221) and sections 201.10, 
201.13 and 201.44 of the regulations (9 CFR 201.10, 201.13 and 
201.44). 


The Rules of Practice Governing Proceedings Under the Pack- 
ers and Stockyards Act are silent with respect to the issuance of 
a consent order after the commencement of the hearing. However, 
such silence is not to be construed as a prohibition. In re Armour 
and Company et al., 19 A.D. 12 (1960) and In re Red River Live- 
stock Auction, Inc., 19 A.D. 173 (1960). 


In a recommendation filed by the complainant it is stated that 
it is the view of the Packers and Stockyards Administration that 
the proposed sanction would be adequate and that the prompt 
entry of such an order without further proceedings would con- 
stitute a satisfactory disposition of this matter, serve the public 
interest and effectuate the purposes of the Packers and Stock- 
yards Act. 


The complainant recommends that the proposed order be is- 
sued. Accordingly, the order will be issued. 


ORDER 


Respondent shall cease and desist from: 
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1. executing, or causing persons subject to the Act to execute, 
false or incorrect invoices or other documents in connection with 
livestock transactions in commerce; 


2. causing false and incorrect invoices or other documents to 


be made a part of the accounts and records of a person subject 
to the Act; 


3. billing persons for whom respondent purchases or to whom 
he sells livestock, or causing such persons to be billed, on the basis 
of prices other than those agreed upon in the purchase or sale 
arrangement or agreement between respondent and the person 
for whom respondent purchases or to whom he sells the livestock; 


4. collecting for livestock purchased or sold by respondent, in 
commerce, or causing persons subject to the Act to collect or pay 
for such livestock, on the basis of prices other than those agreed 
upon in the purchase or sale arrangement or agreement between 
respondent and the person for whom respondent purchases or to 
whom he sells the livestock ; 


5. purchasing livestock for another person for an agreed com- 
mission or buying charge “per cwt.” or “per head”, and, in addi- 
tion, taking profits from price mark-ups in such transactions 
without the prior approval of the person for whom respondent 
purchases the livestock ; 


6. using his own livestock to fill livestock purchase orders with- 


out so informing the persons for whom respondent purchases 
livestock ; 


7. failing to notify the Administrator, Packers and Stockyards 
Administration of a change in the nature of his business within 
ten days of such change; and 


8. engaging in business in commerce in any capacity for which 
he is not registered properly. 


Respondent shall keep accounts, records, and memoranda which 
fully and correctly disclose all transactions involved in his busi- 
ness as a dealer and as a market agency subject to the Act includ- 
ing purchase and sales invoices, scale tickets and buyers-tickets. 


Respondent is suspended as a registrant under the Act for a 
period of four months. 


This order shall become effective on the sixth day after service 
upon the respondent. Copies hereof shall be served upon the 
parties. 
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(No. 13,157) 


In re KENNETH R. ROBINSON. P&S Docket No. 4309. Decided May 
15, 1970. 


Insolvency—Suspension of registration—Consent 


Respondent consented to the issuance of an order requiring him to cease and 
desist from issuing insufficient funds checks in payment of livestock 
purchased in commerce and failing to pay, when due, the full purchase 
price of such livstock, and suspending him as a registrant under the act 
for a period of 30 days and thereafter until no longer insolvent. 


Kenneth H. Vail for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on March 30, 1970, by the 
Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging that respondent has 
wilfully violated the Act and the regulations issued thereunder 
(9 CFR 201.1 et seq.). 


On April 20, 1970, respondent filed an answer in which he ad- 
mits the jurisdictional allegations of the complaint, neither ad- 
mits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the is- 
suance of a specified order containing findings of fact and con- 
clusions based upon the allegations of the complaint. Complainant 
has recommended that the order consented to by respondent be 
issued. 


FINDINGS OF FACT 


1. (a) Kenneth R. Robinson, hereinafter referred to as the 
respondent, is an individual whose address is Route +3, Box 
228 A, Galax, Virginia; 


(b) Respondent is and at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 
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(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. Respondent’s current liabilities exceed his current assets. 
As of December 31, 1969, respondent had current liabilities total- 
ing $17,406.14 and current assets totaling $2,485.33, resulting in 
an excess of current liabilities over current assets of $14,920.81. 


3. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth in para- 
graph III of the Complaint, purchased livestock in commerce, and 
in purported payment therefor, issued checks which were returned 
unpaid by the bank upon which they were drawn because respon- 
dent did not have sufficient funds on deposit in the account upon 
which said checks were drawn. 


4. (a) Respondent, in connection with his operations as a deal- 
er, on or about the dates and in the transactions set forth in para- 
graph IV of the Complaint, purchased livestock in commerce and 
failed to pay, when due, the full purchase price for such livestock. 


(b) As of the date of the issuance of the Complaint there 
remained unpaid by respondent a total of $13,852.95 for the live- 
stock purchases above. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent’s financial condition does not meet the requirements 
of the Act (7 U.S.C. 204). 


By reason of the facts set forth in Finding of Fact 3, herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213 (a)). 


By reason of the facts set forth in Finding of Fact 4 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213 (a)), and section 201.43(b) of the regulations (9 CFR 
201.48 (b) ). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that such 
order be issued, the order will be issued. 

ORDER 


Respondent shall cease and desist from: 
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1. Issuing checks or drafts in payment for livestock purchased 
in commerce without having and maintaining sufficient funds on 
deposit in the bank account on which they are drawn to pay such 
checks or drafts, and 


2. Failing to pay, when due, the full purchase price of live- 
stock purchased in commerce. 


Respondent is suspended as a registrant under the Act for a 
period of 30 days and thereafter until he demonstrates that he is 
no longer insolvent. When respondent demonstrates that he is no 
longer insolvent, a supplementary order will be issued in this pro- 
ceeding terminating this suspension after the 30-day period. 


This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 13,158) 


In re BOONE WILSON, d/b/a WALTERS LIVESTOCK AUCTION and 
RINGLING AUCTION SALE. P&S Docket No. 4264. Decided May 
15, 1970. 


Market agency—Deficit in shippers’ proceeds account— 
Suspension of registration—Default 


Respondent is ordered to cease and desist from using shippers’ proceeds for 
unauthorized purposes, issuing insufficient funds consignment proceeds 
checks and failing otherwise to maintain his account for shippers’ pro- 
ceeds in conformity with the regulations, and is suspended as a registrant 
under the act for seven days and thereafter until the deficits in his ac- 
count for shippers’ proceeds have been eliminated. 


Robert H. Graddy for complainant. 
Jack W. Bain, Chief Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), respondent 
failed to file an answer to the complaint and did not file exceptions 
to the hearing examiner’s recommended decision based on the 
default in the filing of an answer. 
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The hearing examiner’s recommended decision and proposed 
order are adopted as the final decision and order herein. The order 
shall become effective on the sixth day after service of a copy 
upon respondent. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), hereinafter called the Act. 
It was instituted by a complaint filed on December 24, 1969, by 
the Packers and Stockyards Administration, United States De- 
partment of Agriculture. The respondent, a registered dealer and 
market agency under the Act, was charged with misusing cus- 
todial funds and issuing insufficient funds checks in purported 
payment to consignors for livestock sold at stockyards he ope- 
rated in Walters and Ringling, Oklahoma. 


Copies of the complaint and the rules of practice were served 
on respondent on January 7, 1970. He was notified in writing 
that an answer denying the allegations of the complaint and re- 
questing an oral hearing would constitute admission of such alle- 
gations and waiver of a hearing. Respondent has filed nothing. 


On March 12, 1970, complainant filed a recommendation that 
the order proposed below be issued. Chief Hearing Examiner 
Jack W. Bain, to whom the proceeding had been assigned, issued 
a recommended decision on April 2, 1970, without further investi- 
gation or hearing, pursuant to Section 202.9(c) of the Rules of 
Practice (9 CFR 202.9(c)). 


PROPOSED FINDINGS OF FACT 


1. The respondent, Boone Wilson, is an individual doing busi- 
ness as Walters Livestock Auction at Walters, Oklahoma, and as 
Ringling Auction Sale at Ringling, Oklahoma. At all times mate- 
rial herein he was: (a) engaged in the business of (1) operating 
the Walters Livestock Auction stockyard at Walters and the Ring- 
ling Auction Sale stockyard at Ringling, both stockyards posted 
under the Act, and of (2) selling livestock in commerce on com- 
mission; and (b) was registered under the Act as a dealer and 
market agency to buy and sell livestock in commerce. 


2. In June and July 1969, in his operations as Walters Live- 
stock Auction, respondent misused and failed to maintain his 
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custodial account for shippers’ proceeds, thereby endangering the 
faithful and prompt accounting for and paying the portions there- 
of due the owners or consignors of livestock, in that (1) on June 
14, he had outstanding checks drawn on that account for 
$11,791.91, with only $4,745.59 cash in the account and no de- 
posits in transit or current proceeds receivable, leaving a defici- 
ency of $7,046.32 in funds available to pay shippers’ proceeds, and 
(2) on July 10 the figures were checks out for $12,641.55, cash 
in the account $3,113.60, deposits on hand $4,030.44, leaving a 
deficiency of $5,497.51. 


8. The deficiencies mentioned in Finding 2 were due, in part, 
to respondent’s using custodial funds for purposes other than pay- 
ment of lawful marketing charges and remittance of net proceeds 
to shippers, including, inter alia, checks issued on the account by 
respondent as follows, all in 1969: June 4, $14.70 to City of 
Walters; June 10, $1,935.21 to Olney Auction Sale; June 11, 
$478.00 to Parrish Ins. Company; and July 2, $7.80, $7.12, and 
$13.68, to Slick Fuller, J. W. Dorton, and John Lewis, respec- 
tively. 


4. In his Walters operations, in purported payment to consign- 
ors for livestock sold, respondent issued checks on his custodial 
account for shippers’ proceeds which were returned unpaid by 
the bank because of insufficient funds in the account, as follows, 
all in 1969: March 5, to Hub Norman for $726.77; March 12, to 
Joe McCluskey for $99.21; April 2, to Buster Norman for $297.60, 
to Max Phillips for $100.25, and to Jimmy Edgman for $273.91; 
April 23, to Bill Maier for $337.89; May 28, to Clarence Fodder 
for $403.84; and June 18, to A. E. Cooper for $151.54. 


5. In June and July 1969, in his operations as Ringling Auction 
Sale, respondent misused and failed to maintain his custodial ac- 
count for shippers’ proceeds, thereby endangering the faithful 
and prompt accounting for and paying the portions thereof due 
the owners or consignors of livestock, in that (1) on June 14 he 
had outstanding checks drawn on that account for $4,139.35, with 
only $933.17 cash in the account and no deposits in transit or cur- 
rent proceeds receivable, leaving a deficiency of $3,206.18 in funds 
available to pay shippers’ proceeds, and (2) on July 10 the figures 
were checks out for $9,009.76, cash in the account $1,179.99, leav- 
ing a deficiency of $7,829.77. 


6. The deficiencies mentioned in Finding 5 were due, in part, 
to respondent’s using custodial funds for purposes other than 
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payment of lawful marketing charges and remittal of net pro- 
ceeds to shippers, including, inter alia, checks issued on the ac- 
count by respondent as follows, all in 1969: May 31, $3.33 to 
Winfred Houston; June 7, $40.00 to Hollis Dickey and $50.00 to 
Wesley Westbury; and July 5, $88.95, $7.12, and $112.50 to Ellis 
Mobil Sta., J. D. Beerden, and Wesley Westbury, respectively. 


7. In his Ringling operations, in purported payment to con- 
signors for livestock sold, respondent issued checks on his cus- 
todial account which were returned unpaid by the bank because 
of insufficient funds in the account, as follows, all in 1969: May 3, 
to Jack Abshire for $244.00; June 2, to Renel Seals for $1,935.00; 
and June 14, to Mansfield Livestock for $1,000.00, to Jim Miller 
for $145.20, and to C. R. Eaves for $517.72. 


PROPOSED CONCLUSIONS 


By the facts shown above in the findings, respondent willfully 
violated sections 307 and 312(a) of the Act (7 U.S.C. 208, 213 (a) ) 
and sections 201.40-201.42 of the regulations (9 CFR 201.40- 
201.42), for which the order set out below should be issued. 


PROPOSED ORDER 


Respondent, in connection with his operations subject to the 
Act, shall cease and desist from: 


(1) Using funds received as proceeds from the sale in com- 
merce of livestock handled on a commission basis for purposes of 
his own and for purposes other than the payment of lawful 
marketing charges and the remittance of net proceeds to shippers, 
and making such other use of shippers’ proceeds in his possession 
or control as will in any manner endanger or impair the faithful 
and prompt accounting therefor and payment of the portions 
thereof due to the person or persons entitled thereto; 


(2) Issuing checks or drafts in payment of the net proceeds 
resulting from the sale of consigned livestock in commerce on a 
commission basis and failing to have sufficient funds on deposit 
in the bank account upon which they are drawn to pay such checks 
or drafts when presented for payment; and 


(3) Failing to otherwise maintain his custodial accounts for 
shippers’ proceeds in conformity with the provisions of section 
201.42 of the regulations (9 CFR 201.42). 



































596 PACKERS AND STOCKYARDS ACT, 1921 


Cite as 29 A.D. 596 


Respondent is suspended as a registrant under the Act for 7 
days and thereafter until such time as he demonstrates that the 
deficits in his custodial accounts for shippers’ proceeds have been 
eliminated. When respondent demonstrates that such deficits have 
been eliminated, a supplemental order will be issued terminating 
this suspension, after the 7 days. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 13,159) 


In re FERRELL WAYNE BELL. P&S Docket No. 4252. Decided May 
19, 1970. 


Bonding requirements—Suspension of registration—Default 





Respondent is ordered to cease and desist from engaging in business under 
the act without being bonded therefor and is suspended as a registrant 
under the act until bonded as required. 






Blaine Fielding for complainant. 
Jack W. Bain, Chief Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 





In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), respondent 
failed to file an answer to the complaint and did not file exceptions 
to the hearing examiner’s recommended decision based on the de- 
fault in the filing of an answer. 


The hearing examiner’s recommended decision and proposed 
order are adopted as the final decision and order herein. The 
order shall become effective on the sixth day after service of a 
copy upon respondent. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 






PRELIMINARY STATEMENT 
This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), hereinafter called the Act. 
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It was instituted by a complaint filed on November 20, 1969, by 
the Packers and Stockyards Administration, United States De- 
partment of Agriculture. The respondent, a registered dealer 
under the Act, was charged with operating as a dealer without 
furnishing the bond required. 


Copies of the complaint and the rules of practice were served 
on respondent on December 1, 1969. He was notified in writing 
that an answer should be filed within 20 days, and that failure 
to file an answer denying the allegations of the complaint and re- 
questing an oral hearing would constitute admission of such alle- 
gations and waiver of a hearing. Respondent has not filed an 
answer, although at his request the time to answer was extended 
te January 9, 1970. 


On April 13, 1970, complainant filed a recommendation that the 
order proposed below be issued. Chief Hearing Examiner Jack W. 
Bain, to whom the proceeding had been assigned, issued a recom- 
mended decision on April 17, 1970, without further investigation 
or hearing, pursuant to Section 202.9(c) of the Rules of Practice 
(9 CFR 202.9(c)). 


PROPOSED FINDINGS OF FACT 


1. Ferrell Wayne Bell, the respondent, is an individual whose 
address is 509 East Avenue A, Jerome, Idaho 83338. He is, and at 
all times material herein was, engaged in the business of buying 
and selling livestock in commerce for his own account, and was 
registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce. 


2. The surety bond which respondent maintained to secure 
performance of his dealer obligations under the Act was termi- 
nated on July 2, 1963. He was notified by certified mail on or about 
May 29, 1969, of the bonding requirements under the Act and 
regulations thereunder, but has continued to operate as a dealer 
buying and selling livestock in commerce without filing and main- 
taining a bond or its equivalent as required. 


PROPOSED CONCLUSIONS 


By continuing to operate as a dealer without the required bond, 
as found above, respondent has wilfully violated section 312 (a) 
of the Act (7 U.S.C. 213(a)) and sections 201.29 and 201.30 of 
the regulations (9 CFR 201.29, 201.30), for which the following 
order should be issued. 
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PROPOSED ORDER 


Respondent shall cease and desist from engaging in any busi- 
ness in commerce in any capacity for which bonding is required 
under the Act and the regulations without filing and maintaining 
a reasonable bond or its equivalent, as required by the Act and 
the regulations. 


Respondent is suspended as a registrant under the Act until 
he complies fully with the bonding requirements under the Act 
and the regulations. When respondent has complied with such re- 
quirements, a supplementary order will be issued in this proceed- 
ing terminating the suspension. 


This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 13,160) 


In re LENA M. TAYLOR, d/b/a CAMDEN LIVESTOCK SALES YARD. 
P&S Docket No. 4279. Decided May 22, 1970. 


Market agency—Insolvency—Suspension of registration—Consent 


Respondent is ordered to cease and desist from engaging in business under 
the act while insolvent, using shippers’ proceeds for unauthorized pur- 
poses, failing to maintain properly her account for such proceeds, and 
is suspended as a registrant under the act for a period of seven days 
and thereafter until no longer insolvent. 


Kenneth H. Vail for complainant. 
Gallagher, Baker & Manock, Fresno, Cal., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on January 27, 1970, by 
the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, charging that respon- 
dent has wilfully violated the Act and the regulations issued there- 
under (9 CFR 201.1 et seq.). 
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On May 5, 1970, respondent filed an amended answer in which 
she admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the is- 
suance of a specified order containing findings of fact and con- 
clusions based upon the allegations of the complaint. Complainant 
has recommended that the order consented to by respondent be 
issued. 


FINDINGS OF FACT 


1. (a) Lena M. Taylor, hereinafter referred to as the respon- 
dent, is an individual whose address is 195 W. Riverdale Avenue, 
Riverdale, California 93656. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of conducting and operat- 
ing the Camden Livestock Sales Yard stockyard, a posted stock- 
yard under the Act, hereinafter referred to as the stockyard; 


(2) Engaged in the business of buying and selling live- 
stock in commerce on a commission basis at the stockyard; and 


(3) Registered with the Secretary of Agriculture as a 
market agency and dealer to buy and sell livestock in commerce. 


2. (a) Respondent’s current liabilities, as of December 31, 
1968, exceeded her current assets. As of said date, respondent had 
current liabilities totaling $31,805.63 and current assets totaling 
only $14,224.21, resulting in an excess of current liabilities over 
current assets of $17,581.42. 


(b) Respondent’s current liabilities, as of July 31, 1969, 
exceeded her current assets. As of said date respondent had cur- 
rent liabilities totaling $37,490.72 and current assets totaling only 
$9,480.00, resulting in an excess of current liabilities over current 


assets of $28,010.72. 


(c) Respondent’s current liabilities, as of August 31, 1969, 
exceeded her current assets. As of said date, respondent had 
current liabilities totaling $31,339.89 and current assets totaling 
only $9,480.00, resulting in an excess of current liabilities over 


current assets of $21,859.89. 


(d) Respondent’s current liabilities presently exceed her 
current assets. 
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8. Respondent, at the stockyard, during the period from July 
31, 1969, through August 31, 1969, operated as a market agency 
under the Act notwithstanding that during such period her cur- 
rent liabilities exceeded her current assets. 


4, Respondent, during the period from May 31, 1969, to Sep- 
tember 4, 1969, failed to maintain and use properly her custodial 
account for shippers’ proceeds, thereby endangering the prompt 
accounting therefor and payment of the portions thereof due the 
owners or consignors of livestock, in that: 


(a) As of May 31, 1969, respondent had outstanding checks 
drawn on her custodial account for shippers’ proceeds in the 
amount of $15,370.51, proceeds due shippers in the amount of 
$15,089.85, and a miscellaneous adjustment of $54.70 or a total 
credit of $30,515.06, and had to off-set the total credit of 
$30,515.06, cash in said bank account in the amount of $1.06 and 
deposits in transit in the amount of $17,869.98 or a total debit of 
$17,871.04, resulting in a deficiency of $12,644.02 in funds avail- 
able to pay shippers’ proceeds. 


(b) As of September 4, 1969, respondent had outstanding 
checks drawn on her custodial account for shippers’ proceeds in 
the amount of $17,682.19, and had to off-set such checks, cash in 
said bank account in the amount of $5.20, resulting in a deficiency 
of $17,676.99 in funds available to pay shippers’ proceeds. 


Such deficiency was due, in part, to respondent’s use of cus- 
todial funds to pay employees salaries, as set forth in paragraph 
IV of the complaint. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent’s financial condition does not meet the requirements 
of the Act (7 U.S.C. 204). 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has wilfully violated 312(a) of the Act (7 U.S.C. 
213(a)). 





By reason of the facts set forth in Finding of Fact 4 herein, 
respondent has wilfully violated sections 307 and 312(a) of the 
Act (7 U.S.C. 208, 218(a)), and sections 201.40, 201.41, and 
201.42 of the regulations (9 CFR 201.40, 201.41, 201.42). 
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Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from: 


(1) Operating as a market agency or dealer while her current 
liabilities exceed her current assets; 


(2) Using funds received as proceeds from the sale, in com- 
merce, of livestock handled on a commission basis for purposes of 
her own and purposes other than payment of lawful marketing 
charges and the remittance of net proceeds to shippers. 


(3) Failing to maintain her custodial account for shippers’ 
proceeds in conformity with the provisions of section 201.42 of 
the regulations (9 CFR 201.42) ; 


Respondent is suspended as a registrant under the Act for a 
period of 7 days and thereafter until such time as respondent 
demonstrates that the deficit in her custodial account for shippers’ 
proceeds has been eliminated and that she is no longer insolvent. 
When respondent demonstrates that the deficit in her custodial 
account for shippers’ proceeds has been eliminated and that she is 
no longer insolvent, a supplemental order will be issued in this 
proceeding terminating this suspension after the 7 day period. 


This order shall become effective on the fifteenth day after 
service upon respondent. Copies hereof shall be served upon the 
parties. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 


(No. 13,161) 


MOUNTAIN STATES CATTLE COMPANY v. NEVADA LIVESTOCK COM- 
MISSION Co. P&S Docket No. 4249. Order of dismissal issued 
May 8, 1970, by Thomas J. Flavin, Judicial Officer. 


COURT DECISION 


ARNOLD FAIRBANK, d/b/a ARNOLD FAIRBANK CATTLE COMPANY, 
and ARNOLD FAIRBANK CATTLE Co., INC. v. CLIFFORD M. 
HARDIN, Secretary of Agriculture and UNITED STATES. De- 
cided May 8, 1970. 
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UNITED STATES COURT OF APPEALS 
NINTH CIRCUIT 


On Petition for Review of an Order of the 
Secretary of Agriculture 


Before: BARNES, CARTER and KILKENNY, Circuit Judges. KIL- 
KENNY, Circuit Judge: 


After a public hearing, held under the provisions of the Packers 
& Stockyards Act, 7 U.S.C. § 181, et seq., the respondent Secre- 
tary + found and concluded that Arnold Fairbank, d/b/a Arnold 
Fairbank Cattle Company, the respondents in the administrative 
proceeding, willfully violated 7 U.S.C. §§ 213(a) and 221 and 
Regulations 9 C.F.R. §§ 201.46 and 201.55 by: (1) selling live- 
stock at false weights, (2) issuing invoices to the purchasers 
showing the false weights, (3) collecting payments from the pur- 
chasers on the basis of the false weights, (4) making copies of 
the false invoices a part of the records of the Arnold Fairbank 
Cattle Company, (5) failing to keep buyer’s invoices regarding 
all of the purchases of livestock, and (6) failing to keep an ac- 
curate record of the weight of livestock bought, sold, or otherwise 
disposed of each business day. 


The order issued in the administrative proceeding requires 
Fairbank and his successor corporation to cease and desist with 
respect to the illegal practices, and to keep complete and accurate 
records in connection with all business transactions which are 
subject to the statute. The order also provides that Fairbank and 
the Arnold Fairbank Cattle Co., Inc. be suspended as registrants 
under the Packers & Stockyards Act for a period of six months. 


Fairbank was a registered “‘dealer” under the provisions of the 
Act during the time in question and was engaged in the business 
of buying and selling livestock in commerce. He is the sole owner 
of the corporation, which succeeded him during the administra- 
tive proceeding. 


SUFFICIENCY OF EVIDENCE 


The Judicial Officer (Officer) found that, in 59 separate and 
distinct transactions, Fairbank sold cattle for his own account on 
a weight basis, in commerce, to various customers in California 
at false and incorrect weights, which he arrived at by adding an 
arbitrary number of pounds to the weights at which he had pur- 
chased the cattle. Additionally, he found that Fairbank purported, 


1. The Judicial Officer acting for the Secretary. 
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and contracted, to sell the feeder livestock involved on the basis of 
his purchase weight. He also found that the 59 transactions in- 
volved more than 5,000 feeder cattle, which were sold at false 
weights, that Fairbank arbitrarily added a total of 77,531 pounds 
to the weights at which he had purchased these cattle and collected 
an additional $16,814.98 on the basis of false weights. Moreover, 
he found that Fairbank issued invoices to purchasers showing 
false weights, collected payments from purchasers on the basis of 
the false weights, made copies of false invoices a part of the 
records of his company, failed to keep buyer’s invoices regarding 
all of the purchases of livestock and failed to keep an accurate 
record of the weight of the livestock bought, sold or otherwise dis- 
posed of in each business day. 


The record is voluminous and, beyond doubt, supports the find- 
ings of the Officer. Petitioners’ assertion that the cattle gained 
weight during the course of transportation borders on the ludi- 
crous and finds no substantial support in the record. The evidence 
in support of the findings is so overwhelming that to cover it in 
detail would be a gross misuse of the judicial function. 


Under the provisions of the Act, the policing of the “dealers” 
is placed in the hands of the Secretary of Agriculture and the Of- 
ficer acting in his stead. The scope of judicial review is narrowly 
limited to the correction of errors of law and to the examination 
of the sufficiency of the evidence supporting the factual conclu- 
sions. Aikins v. United States, 282 F.2d 53 (10th Cir. 1960) ; 
Hyatt v. United States, 276 F.2d 308 (10th Cir. 1960); Swift & 
Co. v. United States, 393 F.2d 247-255 (7th Cir. 1968). The court 
must not substitute its judgment for that of the Officer, as to 
which of various rational but opposed inferences should be drawn 
from the evidence. Hyatt v. United States, supra; Capitol Pack- 
ing Co. v. United States, 350 F.2d 67 (10th Cir. 1965). The find- 
ings and orders of the Officer must be sustained if not contrary 
to law and if supported by substantial evidence. Swift & Co. v. 
United States, supra; Capitol Packing Co. v. United States, supra. 


Even if there was a possibility of drawing two inconsistent con- 
clusions from the evidence, it does not mean that an administra- 
tive agency’s findings are not supported by substantial evidence. 
Consolo v. Federal Maritime Commission, 383 U.S. 607, 620 
(1966). 
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EVIDENTIARY QUESTIONS 


Petitioners complain of the receipt in evidence of certain books 
and records and summaries thereof and of other rulings of the 
Hearing Examiner. 


Keeping in mind that petitioners’ registration as a livestock 
dealer is a privilege granted by the Secretary of Agriculture, pur- 
suant to the provisions of the Act, Cella v. United States, 208 
F.2d 783, 789 (7th Cir. 1953), cert. denied 347 U.S. 1016 (1954), 
and that a livestock dealer is required to keep records for exami- 
nation by the officials of the agency, 7 U.S.C. § 221, 9 C.F.R. 
201.46, 9 C.F.R. § 201.49,? and that the keeping of such records 
and their inspection, from time to time, are important and es- 
sential means in the accomplishment of the purposes of the Act, 
Hyatt v. United States, 276 F.2d 308, 312 (10th Cir. 1960) ; Unit- 
ed States v. Donahue Bros., 59 F.2d 1019, 1023 (8th Cir. 19382), 
the audit of petitioners’ books and records by respondent Secre- 
tary was a proper procedure. Moreover, the receipt in evidence of 
the products of the audits and the testimony of the auditors in 
charge was proper and did not constitute error. Of course, the 
technical rules of evidence, applicable in civil trials, are not em- 
ployed in administrative hearings. Federal Trade Commission v. 
Cement Institute, 383 U.S. 683, 706 (1948); Wallace Corp. v. 
Labor Board, 323 U.S. 248, 253 (1944). Substantially all of the 
data used in the summaries which were received in evidence was 
taken from petitioners’ books and records and all of the docu- 
ments corroborating the data in the summaries, including the 
documents which did not originate from petitioners’ books and 
records, were separately received in evidence. Consequently, the 
original records from which the summaries were prepared were 
available to petitioners and properly received in evidence. Board 
of County Commissioners v. William J. Howard, Inc., 230 F.2d 
561, 564 (10th Cir. 1956), cert. denied 351 U.S. 926 (1956) ; 
Gross v. United States, 201 F.2d 780, 787 (9th Cir. 1953). 


Petitioners complain of alleged erroneous rulings of the Hearing 
Examiner on the rejection and reception of certain other evi- 
dence. They assert such rulings were consistently against them 
and demonstrate that the Hearing Examiner was completely un- 
fair to petitioners during the course of the proceedings. We agree 
with the respondents that the major part of the rejected evidence 


2. For construction of comparative legislation, see Davis v. United States, 328 U.S. 582, 
587-595 (1946); Shapiro v. United States, 335 U.S. 1, 33-36 (1948). 
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approached the incredible and none of it had an earmark of in- 
herent veracity as noted in Sardis Luggage Co. v. National Labor 
Relations Board, 234 F.2d 190, 193 (5th Cir. 1956). We are 
governed by the rule that a Hearing Examiner has wide latitude 
as to all phases of the conduct of the hearing. Cella v. United 
States, supra, cert. denied 374 U.S. 1016 (1954). Here, as in 
Standard Distributors v. Federal Trade Commission, 211 F.2d 7, 
11 (2d Cir. 1954), we can say that “the charge of bias and preju- 
dice made against the trial examiner was so unfounded that no 
discussion of that in detail would serve any useful purpose.” 


When the trier of the facts, as here, expresses a doubt on the 
validity of oral testimony, the reviewing authority should not 
substitute its own judgment for that of the Examiner unless his 
findings are hopelessly incredible or flatly contradict either a “law 
of nature” or undisputed documentary evidence. National Labor 
Relations Board v. Dinion Coil Co., 201 F.2d 484, 490 (2d Cir. 
1952) ; see also United States v. Oregon Medical Society, 343 U.S. 
326, 339 (1952). Neither exception is here applicable. We find no 
error in the rulings of the Hearing Examiner. 


PRE-TRIAL DISCOVERY 


The Packers & Stockyards Act makes no provision for pre-trial 
discovery and the rules of practice governing proceedings under 
the act * do not provide for discovery. For that matter, this court 
in Federal Maritime Commission v. Anglo-Canadian Shipping Co., 
335 F.2d 255, 260 (9th Cir. 1964), in construing comparable 
legislation held that the failure of Congress to affirmatively au- 
thorize discovery should be taken as a deliberate choice and that 
an agency rule providing for such a procedure would be incon- 
sistent with the general statutory authority under which the 
agency functioned. That rule, of course, does not mean that prior 
statements of a witness relating to his testimony should not be 
produced in the interests of fair play. Harvey Aluminum (In- 
corporated) v. National Labor Relations Board, 335 F.2d 749 (9th 
Cir. 1964). Assuming that petitioners’ rights to inspection were 
the equivalent of those granted to a defendant under the Jencks 
Act, 18 U.S.C. § 3500, the statements were produceable only by 
a motion after the witness testified, Johnston v. United States, 260 
F.2d 345, 347 (10th Cir. 1958), and then only such portions of 
the statements as may be related to the testimony of the witness. 
In those circumstances, it is proper for the Hearing Examiner 


8. 9 C.F.R. § 201.1, et seq. 
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to view the total statement and then in camera ascertain whether 
it contains non-produceable material. Ogden v. United States, 303 
F.2d 724, 729 (9th Cir. 1962). 


Aside from the above, we hold that petitioners were given 
every produceable statement, record and document in the posses- 
sion of the administrative agency, with the exception of certain 
portions excised by the Hearing Examiner while viewing the 
material in camera. We have examined, in camera, the material 
which was so excised. It does not relate to the subject matter of 
the testimony of the witness purporting to make the statement. 
Such being our holding, the excised material was not produceable 
under 18 U.S.C. § 3500 nor, for that matter, under the general 
principles enunciated in Jencks v. United States, 353 U.S. 657 
(1957). 


THE VIOLATIONS WERE WILLFUL 


The Officer found that the violations by Fairbank were willful. 
The fact that he repeatedly sold livestock at false weights points 
to the unavoidable conclusion that he intentionally violated the 
provisions of the Act. Additional evidence of willfulness is the 
fact that the numerous violations were committed over a pro- 
tracted period of time. Fairbank’s issuance of invoices to pur- 
chasers showing false weights, his collection of money from pur- 
chasers on the basis of false weights, his use of copies of false 
invoices as part of the records of the company, his failure to keep 
buyer’s invoices regarding all purchases of livestock and failure 
to keep an accurate record of the weight of the livestock bought, 
sold or otherwise disposed of have been established by substantial 
evidence. These multitudinous and repetitious commissions of in- 
terrelated violations fully support the Officer’s findings that the 
acts were willful and intentional. Hastern Produce Co. v. Benson, 
278 F.2d 606, 609 (3d Cir. 1960) ; Cella v. United States, supra; 
Capitol Packing Co. v. United States, supra. 


Petitioners urge that the decision and order of the Officer rests 
on speculation and conjecture and, as a consequence, is void. We 
disagree. The administrative decision as to the remedy should be 
sustained unless the remedy selected has no reasonable relation 
to the unlawful practices found to extst. Federal Trade Commis- 
sion v. National Lead Co., 352 U.S. 419, 429 (1957). 
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VALIDITY OF ORDER AND REGULATIONS 


Although petitioners contend to the contrary, the order of the 
Officer which suspends the registration of the petitioners is not 
contrary to the Administrative Procedure Act. Goodman v. Ben- 
son, 286 F.2d 896, 900 (7th Cir. 1961); Capitol Packing Co. v. 
United States, supra. Petitioners contend that 9 C.F.R. §§ 201.46, 
201.49 and 201.55 are invalid. However, it is clear that the sanc- 
tions imposed by the Officer depend for their validity upon the 
statute and not the regulations. United States v. Donahue Bros., 
59 F.2d 1019, 1022 (8th Cir. 19382) ; Trunz Pork Stores v. Wal- 
lace, 70 F.2d 688, 690 (2d Cir. 1934). 


Moreover, we hold that the regulations are valid. Prior to 1958, 
the Secretary had jurisdiction over transactions involving a deal- 
er only if they took place at a stockyard. In 1958, the phrase “at 
a stockyard” was deleted from the definition of a dealer and from 
the prohibitions with respect to trade practices, 7 U.S.C. §§ 201, 
218. Clearly, the 1958 amendment of the Act expanded the Sec- 
retary’s jurisdiction to include jurisdiction over all livestock 
marketing involved in interstate commerce including country buy- 
ing of livestock, thus authorizing the 1959 amendments to the 
regulations. The 1959 amendments made the regulations applica- 
ble to all dealer activities in connection with commerce involving 
livestock. Obviously, the amendments were promulgated to con- 
form the regulations to the enlarged area of the statutes, 7 U.S.C. 
§§ 201, 213. We deem it unnecessary to outline the specific steps 
taken by the Secretary in promulgating the amendments of the 
regulations. It is enough to say that they were promulgated, 
amended and published in complete compliance with all applica- 
ble requirements. 


SPECIFIC FINDINGS 


Petitioners argue that the Officer’s findings of fact 2 through 
8 are supported by neither the facts nor the law. We hold that each 
finding of fact is amply supported by substantial evidence. More- 
over, in our opinion, the Officer properly applied the relevant 
law to each finding, and his order is tailored “to meet the legiti- 
mate needs of the case”. Swift & Co. v. United States, 317 F.2d 
58, 56 (7th Cir. 1963). 


Other issues raised by petitioners have received our considera- 
tion. We find them baseless. 


The order of the Secretary is affirmed. 





LIST OF DECISIONS REPORTED 
MAY 1970 
AGRICULTURE DECISIONS 


Perishable Agricultural Commodities Act, 1930 
AMERICAN Foops, INC. v. FRADEN’S PRODUCE, INC. 
PACA Docket No. 2-1673. Default ... 


BARR PACKING COMPANY v. R. B. BowLinc. PACA 
Docket No. 2-1697. Default 


BEeTTERS Foop SALES, INC. v. PEARL GRANGE FRUIT 
EXCHANGE, INc. PACA Docket No. 2-1188. Dis- 
missal of petition for reconsideration aa 


BLANFoRT, INC. v. R. B. BowLinc. PACA Docket No. 
2-1672. Default . 


BLUE GOOSE GROWERS, INC. v. R. B. BOWLING. PACA 
Docket No. 2-1668. Default ... 


BRANCUCCI PRODUCE COMPANY v. HARRY E. STARR. 
PACA Docket No. 2-1677. Default 


BRUCE CHURCH, INC. v. POPULAR MARKETS, INC. PACA 
Docket No. 2-1154. Untimely rejection .. 


Caito Foops SERVICE Co., a/t/a CAITO Foops v. 


KOEHLER Foop Co. INc. PACA Docket No. 2-1685. 
Default seis ” 


CALIFORNIA FRUIT EXCHANGE v. R. B. BOWLING. PACA 
Docket No. 2-1669. Default ... 


CHARLES E. GILB COMPANY v. SIMEONE Bros. POTATO 
Co. Inc. PACA Docket No. 2-1700. Default .... 


CHASE & COMPANY v. EDNA RUTH HOLLON. PACA 
Docket No. 2-1661. Default 


Cook PropucE, INC. v. AIRLINE BROKERAGE. PACA 
Docket No. 2-1684. Default 


Cook PRODUCE, INC. v. BILL MARTINO PropucE. PACA 
Docket No. 2-1664. Default 


D. PARKE Custis & SON v. C. B. WEAVER & COMPANY. 
PACA Docket No. 2-1663. Default ..... 


D’ARRIGO Bros. Co. OF CALIFORNIA v. R. B. BOWLING. 
PACA Docket No. 2-1693. Default .... 


DEL REY AvocaDO COMPANY, INC. v. R. B. BOWLING. 
PACA Docket No. 2-1691. Default 








AGRICULTURE DECISIONS—Cont. 


Perishable Agricultural Commodities Act, 1930—Cont. 


De Vita Fruit Co. v. S.J.S. Export, Inc. PACA 
Docket No. 2-1277. Stay order—Extension of time 


to file petition for reconsideration .......................600 00008 , 


Stay order—Further extension of time to file 


RNIN isiccirtn scence iiemiiia tk aaawctnees , 


E. A. BROWN TOMATOES, INC. v. VISTA BROKERAGE CO. 


PACA Docket No. 2-1674. Admission of liability ................ 


E. M. MALLETT, INc. v. R. B. BowLinc. PACA Docket 
pe | ane aan Tae ee ey mene eee 


EVERGREEN FARMS v. P. TAVILLA Co., INc. PACA 
Docket No. 2-1451. Failure to grade—Delivered 
sale—Value—Damages not established ............. 


F. H. Hogue, Inc. v. McCug’s. PACA Docket No. 
2-1689. Default. ....................... ai ixdieretncbe tant 


FRUITCO Corp. v. S. SEIDERBAUM, INC. PACA Docket 


Oi SM My. NINN os c5:s cas aks bsxckdekacmasntedideontsieceusis Sete! 


GARIN COMPANY, THE v. R. B. BowiLinc. PACA Docket 
is: Ses NUINNINS «5c iicasstheasasucesdodaadenieenceieriund 


GIUMARRA VINEYARDS CORPORATION v. RALPH & CONO 
COMUNALE. PACA Docket No. 2-1153. Dismissal 
—On motion of parties 20.0.0... 


Harry Horowitz & COMPANY v. GEORGIA FLORIDA PRO- 
DUCE Co., and/or J. Rem Horne. PACA Docket 
No. 2-1690. Default . 4s 


HENGGELER PACKING Co. INC. v. BILL MARTINO PRO- 
puce. PACA Docket No. 2-1666. Default .................. 


HUBBARD, WILLIAM B. v. R. B. BowLinc. PACA Docket 
Re SM I oom pcssucsincicdistcsacthertiasante 


J. R. NoRTON Co. v. R. B. Bowxinc. PACA Docket No. 
2-1694. Default ..... a oes ba: Me iad 


JAMES MACCHIAROLI FRUIT Co. v. BILL MARTINO PRO- 
pucE. PACA Docket No. 2-1667. Default 


JOHNSON BROTHERS, INC. v. MICKELIAN SALES COM- 
PANY, INc. PACA Docket No. 2-1662. Default ........ 


KEPSHIRE, SAM v. RAY WESTRICK FARMS, INc. PACA 
Docket No. 2-1160. Dismissal of second petition 


for reconsideration and rehearing .........................5...0c0000. 


LITTLE Rock ToMATO Co., INC. v. J. C. SPIvEY ComM- 
PANY. PACA Docket No. 2-1444. Sale or consign- 
ment—Failure to establish breach . 


Page 


612 


656 


658 


662 


649 


662 


658 


664 


657 


664 


659 


663 


663 


659 


659 


633 


635 
609 





AGRICULTURE DECISIONS—Cont. 


Perishable Agricultural Commodities Act, 1930—Cont. 


Louis JACOBSON Fruit & Propuce, INC. v. JOSEPH 
WEDNER & SON Co. PACA Docket No. 2-1483. 
Unverified answer—Receivership—Liability . 


M. J. DuER & COMPANY, INCORPORATED v. HENRY NOHA, 
Jr. PACA Docket No. 2-1683. Default 


M. R. Davis & Bros. v. WESTERN PRODUCE Co. PACA 
Docket No. 2-1480. Purchase after inspection— 
Grade — Acceptance a 


MENDELSON-ZELLER Co. INC. v. R. B. BOWLING. PACA 
Docket No. 2-1678. Default 


MEYER TOMATOES v. R. B. BOWLING. PACA Docket No. 
2-1671. Default 


MICKELIAN SALES Co., INC. v. MoRRIS COCOLA COMPANY. 
PACA Docket No. 2-1445. F.o.b. sale established 
—Attachment of funds 


MONSON BROTHERS COMPANY v. R. B. BOWLING. PACA 
Docket No. 2-1695. Default . 


Murr-Roserts Co. Inc. v. R. B. BowLinc. PACA 
Docket No. 2-1679. Default 


MUMPHREY, Nick v. R. B. BOWLING. PACA Docket 
No. 2-1681. Default . 


NORTHERN CALIFORNIA FRUIT Co. v. R. B. BOWLING. 
PACA Docket No. 2-1670. Default 


O. P. MurPHY PRODUCE COMPANY, INC. a/t/a O. P. 
Murpuy & SONS v. VISTA BROKERAGE Co. PACA 
Docket No. 2-1675. Admission of liability 


RuBy ROBINSON Co., INC. v. AMERICAN FRUIT PURVEY- 
ors, INc. PACA Docket No. 2-1588. Dismissal— 
Settlement 


SAHARA PACKING COMPANY v. R. B. BOWLING. PACA 
Docket No. 2-1692. Default 


SHAFER LAKE Fruit, INc. v. HARRY E. Starr. PACA 
Docket No. 2-1676. Default 


Six L’s PACKING COMPANY, INC. v. SLOAN PRODUCE INC. 
PACA Docket No. 2-1452. F.o.b. sale—Abnormal 
transit conditions 


SOUTHLAND PRODUCE COMPANY v. R. BELSON COMPANY. 
PACA Docket No. 2-1556. Dismissal—Choice of 
forum 
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AGRICULTURE DECISIONS—Cont. 


Perishable Agricultural Commodities Act, 1930—Cont. 


SPADA DISTRIBUTING Co. INC. v. J. M. PEREZ PRODUCE 
Co. a/t/a WESTERN PRE-PAK Co. PACA Docket 
No. 2-1660. Default 


Stay order . 


SPADA DISTRIBUTING Co. INC. v. JEROME BROKERAGE & 
DISTRIBUTING Co. PACA Docket No. 2-1631. Stay 
order—After default 


STANDARD FRUIT AND STEAMSHIP COMPANY v. S. MAR- 
TORANA BANANA Co. PACA Docket No. 2-1699. 
Default . 


STANDARD FRUIT AND STEAMSHIP COMPANY v. SUN RIPE 
BANANA Co. PACA Docket No. 2-1688. Default .. 


THERON HOOKER COMPANY v. SUMMIT VEGETABLE DIS- 
TRIBUTORS. PACA Docket No. 2-1021. Denial of 
petition for rehearing .... 


TRI-STATE SALES AGENCY v. GEORGIA FLORIDA PRODUCE 
Co. and/or J. Rem Horne. PACA Docket No. 
2-1658. Dismissal—Settled . 


W. A. WHITE BROKERAGE Co. v. GEORGIA FLORIDA PRO- 
DUCE Co. and/or J. REID HoRNE. PACA Docket No. 
2-1659. Dismissal—Settled . 


WALLACE FRUIT & VEGETABLE CO. v. BILL MARTINO 
Propuce. PACA Docket No. 2-1665. Default .... 


WAWONA FROZEN Foops v. UNITED PACIFIC PACKERS, 
Inc. and THE F. H. BLOME COMPANY. PACA 
Docket No. 2-1476. Dismissal—Settlement 


WILLIAM ROSENSTEIN & SONS Co. v. NAT GREENE. 
PACA Docket No. 2-911. Broker or purchaser— 
Breach of suitable shipping condition not estab- 
lished 


Woops ComPANY, INc. THE v. R. B. BowLiInc. PACA 
Docket No. 2-1680. Default 


(No. 13,162) 


BETTERS FooD SALES, INC. v. PEARL GRANGE FRUIT EXCHANGE, 
Inc. PACA Docket No. 2-1188. Decided May 6, 1970. 
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Petition for reconsideration—Dismissal 


As the order of April 3, 1970, is supported by the evidence and by the law 
applicable thereto, respondent’s petition for reconsideration is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER ON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued April 3, 1970, awarding reparation to com- 
plainant against respondent. Respondent requested an extension 
of time within which to file a petition for reconsideration. By 
order dated April 15, 1970, such request was granted and the 
order of April 3, 1970, was stayed pending the issuance of a fur- 
ther order in this proceeding. Within the extended time respon- 
dent filed a petition for reconsideration. 


Upon reconsideration of the order of April 3, 1970, we find 
that all of the matters set forth in respondent’s petition were 
thoroughly analyzed and considered at the time of the issuance 
of such order. The order, in our opinion, is supported by the evi- 
dence and by the law applicable thereto. Accordingly, respon- 
dent’s petition is hereby dismissed without prior service upon 
complainant. 


The order of April 3, 1970, is hereby reinstated and the repara- 
tion awarded therein shall be paid within 30 days from the date 
of this order. 


Copies hereof shall be served upon the parties. 


(No. 13,163) 


DE VITA FRUIT Co. v. S.J.S. Export, Inc. PACA Docket No. 2- 
1277. Decided May 6, 1970. 


Stay order—Extension of time to file petition for reconsideration 


Decision by Thomas J. Flavin, Judicial Officer 





THERON HOOKER CO. v. SUMMIT VEG. 
Cite as 29 A.D. 613 


STAY ORDER AND EXTENSION OF TIME 


Counsel for complainant has filed a request for an extension 
of time for filing a petition for reconsideration of the order en- 
tered April 22, 1970, awarding reparation against respondent to 
complainant. Complainant is given an extension of time to and 
including May 26, 1970, for the filing of such a petition. The order 
of April 22, 1970, is hereby stayed pending the issuance of a 
further order in this proceeding. 


(No. 13,164) 


THERON HOOKER COMPANY v. SUMMIT VEGETABLE DISTRIBUTORS. 
PACA Docket No. 2-1021. Decided May 7, 1970. 


Petition for rehearing denied 


Where respondent was given an opportunity to present its evidence at oral 
hearing but did not do so and where the reason it gives for requesting 
rehearing is insufficient to warrant granting its petition for rehearing, 
the petition is denied. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER ON PETITION TO REHEAR 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1980, as amended (7 U.S.C. 499a et seq.), an 
order was issued on March 10, 1970, awarding reparation to com- 
plainant against respondent. A copy of the order was served upon 
respondent on March 27, 1970. On April 9, 1970, respondent filed 
a telegram, requesting that the order of March 10 be stayed, to 
allow respondent an opportunity to file a petition in the case. 
Respondent’s request was granted and an order was issued on 
April 9, 1970, staying the order of March 10, 1970, pending the 
issuance of a further order in the proceeding, and giving re- 
spondent additional time, to April 22, 1970, to file its petition. 
Subsequently respondent, on April 24, 1970, filed a petition for a 
rehearing of the case. The petition, although not filed within the 
time permitted in the order of April 9, nevertheless is accepted 
for filing and will be considered as though it were timely filed. 


Respondent asks that the hearing be reopened to allow it to 
present evidence in its defense in connection with the transactions 
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which were the basis of our award to complainant in our order of 
March 10, 1970. Respondent states that it did not appear at the 
hearing which was convened on January 26, 1970, and offer its 
evidence at that time, since it understood that complainant did 
not plan to attend the hearing and respondent therefore assumed 
that the proceeding would be dismissed for lack of prosecution. 


Respondent has been given the opportunity to present its evi- 
dence at an oral hearing but did not do so. The reason it now 
gives for requesting a rehearing is insufficient to warrant a re- 
hearing. Accordingly, the petition for rehearing is denied, with- 
out prior service upon complainant. Our order of March 10, 1970, 
is reinstated, except that the reparation awarded in that order 
shall be paid within 30 days from the date of this order. 


Copies of this order shall be served upon the parties. 


(No. 18,165) 


SOUTHLAND PRODUCE COMPANY v. R. BELSON COMPANY. PACA 
Docket No. 2-1556. Decided May 8, 1970. 


Dismissal—Choice of forum 


In the absence of any objection from complainant, and since it appears that 
the matters now before the Secretary in this proceeding will be deter- 
mined in the Idaho courts, respondent’s motion to dismiss the complaint 
herein is granted. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), re- 
spondent moves to dismiss the complaint on the ground that the 
matters involved herein are presently in litigation in the District 
Court of the Seventh Judicial District in the State of Idaho, as 
the result of a complaint filed by Southland Produce Company 
against R. Belson Company and others. A copy of the motion, 
with supporting papers, was served upon complainant. Com- 
plainant has filed no reply thereto. 
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In the absence of any objection from complainant, and since it 
appears that the matters now before the Secretary in this pro- 
ceeding will be determined in the Idaho courts, we conclude that 
respondent’s motion should be granted. Accordingly, the motion 
is granted and the complaint herein is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 13,166) 


Six L’s PACKING COMPANY, INC. v. SLOAN PRODUCE INC. PACA 
Docket No. 2-1452. Decided May 6, 1970. 


F.o.b. sale—Abnormal transportation service and conditions 


In an f.o.b. sale where terms “inspection and acceptance arrival” were not 
part of agreement and where produce arrived in deteriorated condition 
that was caused by improper cooling in transit, the suitable shipping 
condition warranty is not applicable and respondent is liable to com- 
plainant for the agreed purchase price. 

Complainant pro se. 

Stephan Gabalac, Akron, Ohio, for respondent. 
James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an award 
of reparation in the amount of $1,700 in connection with a trans- 
action in interstate commerce involving a shipment of tomatoes. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant. 


Although the amount claimed as damages in the formal com- 
plaint exceeds $1,500, oral hearing was waived by the parties. 
Accordingly, the shortened procedure provided in the rules of 
practice, 7 CFR 47.20, is applicable. Under this procedure the 
verified pleadings filed by the parties are considered a part of the 
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evidence in the case, as is the Department’s report of investiga- 
tion. In addition, complainant and respondent, respectively, were 
given the opportunity of submitting further evidence by way of an 
opening and an answering statement, but neither did so. Re- 
spondent filed a brief. 


FINDINGS OF FACT 


1. Complainant, Six L’s Packing Company, Inc., is a corpora- 
tion whose address is P. O. Box 1251, Hollywood, Florida. 


2. Respondent, Sloan Produce Inc., is a corporation whose 
address is 3070 Manchester Road, Akron, Ohio. At the time of 
the transaction involved herein, respondent was licensed under 
the act. 


3. On June 18, 1969, in the course of interstate commerce, 
complainant sold to respondent 800 40-pound cartons of mature 
green tomatoes, U.S. No. 3 grade, in used containers, at agreed 
prices totaling $1,700, f.o.b. shipping point in the State of South 
Carolina. 


4. Complainant, on June 18, 1969, and pursuant to the contract 
set forth above, loaded 800 40-pound cartons of tomatoes into 
piggyback trailer No. FT 503507 at loading point in the State of 
South Carolina and billed the shipment out to respondent at con- 
tract destination, Akron, Ohio, aboard flatcar No. TTX 101917. 
The carrier was instructed by complainant, at time of billing, to 
maintain “mechanical protective service, non-frozen commodity. 
Optimum temperature inside trailer 55 degrees,” as noted on the 
bill of lading. 


5. The shipment involved herein arrived at Akron, Ohio, on or 
about the morning of June 23, 1969, and was there inspected by 
the Railroad Perishable Inspection Agency at 9:40 a.m. on that 
date. The results of that inspection, in relevant part, are as fol- 
lows: 


“Commodity Temperature, Top: 82 Center: 85 Bottom: 82 
“Outside Temp: 71 


“Containers: Fibreboard box (Mixed containers) 40# Net 
“Layers High: 6 Rows Wide: 5 Stacks Long: — 


“Load-Commodity-Condition-Brand: Various brands on boxes. 
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Outside dial thermometer reads 80 degrees at time of my 
inspection. Unit is dead. Through, on bottom load with wall 
rows lengthwise and 3 inner rows crosswise, 5 rows wide. 
Visible upper layer boxes are tilted irregularly and boxes in 
lower 3 layers are depressed from 1 to 3 inches. Three hori- 
zontal bars in position at rear of trailer. Each bar has 14” by 
18” plywood secured to load side of bar; practically full width 
of trailer. No end gate installed and no visible fibreboard 
floor protection at 2 rear stacks of containers. 


“Following mixed fibreboard containers noted: 


‘CG 242 UCC 85-679 — 514” cover (Unauthorized) 
CCI 46A NCC 85-874 — 3” 7 (Unauthorized) 
No. 7030 

CCI 96 UC 85-480 — 3” ” (Unauthorized) 
WY 166 UCC 83-390 — 3” cover’ 


“Load does not comply with UCC Text Permit because of top 
layer boxes, lengthwise and crosswise, rather than length- 
wise as required by UCC Test (sic) Permit. In addition, 
no end gate used. Further, this is mixed shipment of test 
containers as well as unauthorized containers. 


“TOMATOES: Various sizes. Irregularly sized in same 
container . . . Many show minor to some severe shoulder 
scars or field blemishes. Practically all have mold formation 
at stem scar. Count shows 12% mature green, 59% turning, 
21% pink, and 8% ripe. 5 to 28%, average 11% Bacterial 
Soft Rot decay in all stages. Inspection confined to accessable 
boxes at rear portion of trailer.” 


6. Respondent, through some unidentified employee, examined 
the tomatoes in the trailer at Akron at approximately 4 p.m. on 
June 23, and later that same afternoon or evening talked by tele- 
phone with someone representing complainant regarding the ship- 
ment involved herein. Subsequent to such conversation, respon- 
dent requested a Federal inspection of the tomatoes, which in- 
spection, for condition only, was made at 9 p.m. on June 23. The 
results of the Federal inspection, in relevant part, are as follows: 


“Where inspected: B & O RR Yards 


“Kind: Mechanical Refrigerator 


sk * * 
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“Condition of Load and containers: Through lengthwise load, 
5 and 6 rows, 5 and 6 layers. 


se * 


“Temperature of product: Rear doors: Top 74°F., Bottom 
70°F., 4th Layer 86°F. 


“Condition: Average approximately 50% green and breakers, 
25% turning and pink, 10% light red and red. From 10 to 
24%, average 16% decay, Rhizopus Rot and Alternaria Rot 
in various stages, mostly in advanced. From 6 to 40%, 
average 21% damages by sunken, discolored areas over 
shoulders. 


“Remarks: Inspection and certificate restricted to product 
and lading in 3 upper layers of load.” 


7. On June 24, 1969, at 11:33 a.m., M. E. Good, Director of 
Freight Claims for the B & O Railroad, dispatched a telegram to 
complainant stating that the tomatoes involved herein had been 
“refused account condition” at Akron by respondent. The carrier 
requested that complainant “advise disposition immediately.” 


Complainant’s telegraphed reply to Good, sent at 6:15 p.m. on 
June 24, read in relevant part as follows: 


“.. THIS SHIPMENT WAS SOLD TO SLOAN PRO- 
DUCE FOB AND LOADED ... AS HE DIRECTED. 
SLOAN PRODUCE IS RESPONSIBLE FOR THIS SHIP- 
MENT. WE ARE HOLDING THEM RESPONSIBLE FOR 
THE PAYMENT OF THIS SHIPMENT OF TOMATOES.” 


Complainant, also at 6:15 p.m. on June 24, sent the following 
telegram to respondent: 


“NOTIFIED BY M. E. GOOD DIRECTOR FREIGHT 
CLAIMS BALTIMORE B & O THAT YOU REFUSED FT 
503507 THIS SHIPMENT WAS SOLD TO YOU FOB AND 
LOADED IN PIGGYBACK AS YOU REQUESTED. WE 
ARE HOLDING YOU RESPONSIBLE FOR PAYMENT 
AS INVOICED.” 


Respondent’s reply to complainant was contained in a telegram 
sent on the afternoon of June 26, and was, in relevant part, as 
follows: 
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“.. . WE REFUSED L.F.T. 503507 BECAUSE OF HIGH 
TEMPERATURE IN CAR AND THE LOAD HAD 
SHIFTED. OBTAINED U.S.D.A. INSPECTOR AND WILL 
FORWARD HIS OFFICIAL REPORT ALONG WITH B & 
O RAILROAD’S REPORT AS SOON AS POSSIBLE... 
WE REFUSED THE LOAD AND NO LONGER ACCEPT 
ANY RESPONSIBILITY.” 


8. The tomatoes involved herein were ultimately abandoned to 
the carrier. 


9. No payment has been made by respondent to complainant in 
connection with this transaction. 


10. The formal complaint was filed on September 23, 1969, 
which was within 9 months after the cause of action herein ac- 
crued. 


CONCLUSIONS 


The parties agree that the tomatoes involved herein were sold 
by complainant to respondent, but disagree as to the exact terms 
of such sale. Complainant, in this connection, alleges that the 
tomatoes were sold to respondent under terms f.o.b. shipping 


point in the State of South Carolina. Respondent denies this al- 
legation in its answer, and although its position on this disputed 
issue is not too clear, it appears to be claiming that the sale was 
made under terms f.o.b. inspection and acceptance arrival! at 
contract destination, Akron, Ohio. 


The evidence submitted by complainant in favor of its conten- 
tion that this was an f.o.b. sale includes, in part, its statement to 
that effect contained in its verified complaint. Further evidence 
supporting complainant’s claim of an f.o.b. sale includes its (com- 
plainant’s) telegram of June 24 to respondent, wherein complain- 
ant expressly referred to the f.o.b. terms of the contract. While 
respondent admittedly received this telegram and replied to it on 
June 26, it (respondent) took no exception to complainant’s refer- 


1. The Department’s regulations, 7 CFR 46.43(dd) define this term as follows: 

“ *F.o.b. inspection and acceptance arrival’ means that the produce quoted or sold is to 
be placed by the seller free on board car or other agency of through land transporta- 
tion at shipping point, the cost of transportation to be borne by the buyer, but the 
seller to assume all risks of loss and damage in transit not caused by the buyer, who 
has the right to inspect the goods upon arrival and to reject them if, upon such in- 
spection, they are found not to meet the specifications of the contract of sale at 
destination. The buyer may not reject without reasonable cause. Such a sale is f.o.b. 
only as to price and is on a delivered basis as to grade, quality, and condition.” 
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ence to this term. In this connection, we think it is significant 
that, as far as our records show, respondent’s first dissent to the 
claimed f.o.b. terms of this contract was contained in its (respon- 
dent’s) letter of September 3, 1969, to the Department, which was 
more than two months after the shipment was made by complain- 
ant, and after notice had been given to respondent that an in- 
formal complaint in the matter was pending in the Department. 


Respondent’s evidence, which it offers in support of its conten- 
tion that the sale was made on the basis of f.o.b. inspection and 
acceptance arrival, consists in part of a statement in the verified 
answer, wherein respondent alleges that it “has always dealt with 
complainant on a cash on delivery basis and requested said ship- 
ment in the same manner.” In respondent’s letter of September 
8, 1969 (referred to above and placed in evidence as Exhibit No. 
5 to the Department’s report of investigation), respondent’s presi- 
dent appears to be elaborating somewhat on this portion of the 
answer by stating that “Six L’s contacted us by telephone con- 
cerning buying the tomatoes. We told Mr. Sal that we needed a 
good load of tomatoes and he assured us that we would receive 
one. We told him that ‘if the tomatoes were good then we would 
accept them, but if they were crap we wouldn’t.’ All of our 
previous transactions with Six L’s have been strictly cash on the 
line and this transaction was no exception.” 


Upon a review of the record before us, we are of the opinion 
that the preponderance of the evidence favors the position taken 
by complainant with respect to the disputed term of the contract. 
Accordingly, we conclude that the subject tomatoes were sold by 
complainant to respondent under terms f.o.b. loading point in the 
State of South Carolina. 


“F.o.b.,” as defined by the regulations, means that the produce 
quoted or sold is to be placed free on board the boat, car, or other 
agency of the through land transportation, at shipping point, in 
suitable shipping condition, and that the buyer assumes all risk 
of damage and delay in transit not caused by the seller irrespec- 
tive of how the shipment is billed. The buyer has the right of 
inspection at destination before the goods are paid for to deter- 
mine if the goods shipped complied with the terms of the contract 
at time of shipment, subject to the provisions covering suitable 
shipping condition. “Suitable shipping condition” is defined as 
meaning that the commodity, at time of billing, is in a condition 
which, if the shipment is handled under normal transportation 
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service and conditions, will assure delivery without abnormal 
deterioration at the contract destination agreed upon between the 
parties. 7 CFR 46.43(i) and (j). 


There is no dispute as to the abnormal amount of deterioration 
present in the tomatoes on arrival at contract destination in 
Akron. There likewise is no dispute regarding respondent’s re- 
jection of the load, on the basis of such deterioration. Complain- 
ant contends, however, that such rejection was without reasonable 
cause, inasmuch as the inspections of this load in Akron on June 
23 show unusually high temperatures present in the fruit, which 
constitutes “abnormal transportation service and conditions.” 
Complainant argues that under the regulations this factor nullifies 
the warranty of suitable shipping condition and places the risk 
of damage in transit upon respondent, leaving respondent with 
no ground for rejection. Respondent, while acknowledging that 
the temperatures in this shipment were abnormally high, reminds 
us that the buyer only assumes all risks of damage and delay in 
transit not caused by the seller (emphasis ours). Respondent 
points out that the evidence—and in particular the inspection 
made by the RPIA— indicates that these tomatoes were loaded 
by complainant in a manner that would be considered as consti- 
tuting abnormal transportation service or conditions. Specifically, 
respondent is referring to the tilting or shifting of at least a part 
of the load; to the fact that at least a part of the tomato cartons 
were loaded crosswise rather than lengthwise; that no end gate 
was installed in the car; and that at least a portion of the load 
had no fibreboard floor. protection. Respondent, in effect, is argu- 
ing that the abnormalities in the load are attributable to com- 
plainant and have the effect of relieving respondent from its as- 
sumption of the transit risks in this f.o.b. sale. 


As to the evidence of tilting or shifting in the load, no mention 
is made of this in the Federal inspection of June 23. In the RPIA 
inspection made on the same date, the observation is made that 
“Visible upper layer boxes are tilted irregularly and boxes in 
lower three layers are depressed from 1 to 3 inches.” It thus ap- 
pears that the tilting, as far as we can ascertain, occurred only in 
the “visible upper layer boxes.” As to the effects of such tilting, 
none—such as bruise damage—are reported. This same statement 
may be made concerning the boxes in the lower three layers, 
which were “depressed from 1 to 3 inches.” 
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While the RPIA inspector noted the absence of an end gate in 
the load, he also noted that “Three horizontal bars in position at 
rear of trailer. Each bar has 14” x 18” plywood secured to load 
side of bar; practically full width of trailer.” It would thus appear 
that, aside from the fact that respondent has shown no damage 
stemming from the absence of an end gate, the horizontal bars in 
the rear of the trailer were to all practical purposes performing 
the same function as an end gate. 


Further, the RPIA inspector notes that certain of the boxes in 
the load were loaded crosswise rather than lengthwise. This 
observation, however, appears to apply only to the “top layer 
boxes,” as noted by the inspector in his report. As to the absence 
of fibreboard floor protection, this is modified by the inspector in 
his report when he states “no visible fibreboard floor protection 
at 2 rear stacks of containers.” (Emphasis ours). 


If respondent is to succeed in its claim that complainant’s ac- 
tions in the loading of the car relieved respondent of its liability 
for the transit risk in connection with this shipment, then re- 
spondent must show some causal connection between complain- 
ant’s actions and the damage discovered in Akron. Cf. Anonymous, 
12 A.D. 694. Respondent, to our mind, has failed in this respect. 
On the contrary, we think it is not only possible but probable, 
given the nature of the deterioration found at destination, that 
such was caused by the absence of proper refrigeration in the car 
in transit, which circumstance is not attributable to complainant. 
We, therefore, conclude that the warranty of suitable shipping 
condition is not applicable to this transaction. We further con- 
clude that respondent’s rejection of the tomatoes at Akron, due to 
their abnormal deterioration at that point, was without reason- 
able cause, and in violation of section 2 of the act. 


In an action by the seller for the non-acceptance of produce by 
the buyer, the general measure of damages is the difference be- 
tween the contract price and the market value at the time the 
produce ought to have been accepted. It does not appear here that 
the shipment of tomatoes had a market value in excess of the 
freight charges, for which charges respondent is liable under 
the f.o.b. terms of the contract. Michael-Swanson-Brady v. Wash- 
ington Produce Co., et al., 27 A.D. 880. Accordingly, complain- 
ant’s damages are equal to the f.o.b. contract price of $1,700, and 
reparation in this amount should be awarded to complainant 
against respondent, with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,700, with interest thereon 
at the rate of 6 percent per annum from August 1, 1969, until paid. 


Copies of this order shall be served upon the parties. 


(No. 13,167) 


M. R. DAVIS & BROS. v. WESTERN PRODUCE Co. PACA Docket No. 
2-1480. Decided May 18, 1970. 


Purchase after inspection—Grade specifications—Acceptance 


Where respondent purchased a carload of onions after inspection and gave 
untimely notice of rejection, respondent is liable to complainant for the 
agreed purchase price. 


Alexander Golbus, Chicago, Ill., for complainant. 
Respondent pro se. 
Lenore Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $472 in connection with 
the sale of onions in interstate commerce. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent. A copy of 
the report of investigation was also served upon complainant. 
Respondent filed an answer to the complaint denying liability to 
complainant for any additional amount, and asserting a counter- 
claim against complainant. 


Since the amount involved herein does not exceed $1,500, the 
shortened procedure provided in the Rules of Practice (7 CFR 
47.20) is applicable. Pursuant to such procedure, complainant 
filed an opening statement. Respondent did not file an answering 
statement. Complainant also submitted a brief. 
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FINDINGS OF FACT 


1. Complainant is a partnership composed of Henry Davis and 
Sidney Davis, doing business as M. R. Davis & Bros., whose ad- 
dress is 1425 South Racine Avenue, Chicago, Illinois. At the time 
of the transaction involved herein, complainant was not licensed 
but was operating subject to license under the Act. Complainant 
subsequently submitted an application for license along with the 
accrued fees covering the period involved herein. 


2. Respondent is an individual, Maurice Belson, doing business 
as Western Produce Co., whose address is One South Water 
Market, Chicago, Illinois. At the time of the transaction involved 
herein, respondent was licensed under the Act. 


8. On or about August 15, 1969, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
a carload, containing 720 sacks, of large yellow onions at an agreed 
price of $2.60 per sack, delivered Chicago, Illinois, for a total 
invoice price of $1,872. 


4. Prior to purchase, respondent inspected the onions on the 
team track at Chicago, Illinois, and noted imprinted on the sacks 
the designation “U. S. Quality No. 1”. On August 22, 1969, a 


Federal inspection restricted to product and lading in upper four 
layers of the load was made of the onions, the report of which 
showed in pertinent part the following: 


“Quality: Mature, clean, generally bright and mostly well, 
some fairly well shaped. Grade defects range from 8 to 27%, 
average 13% damage including 3% serious damage, generally 
seedstems. 


“Condition: Generally firm and dry. Average 4% damage by 
dry sunscald. Decay ranges in most samples from 3 to 13%, 
in some none, average 7%, mostly Gray Mold Rot generally 
occurring in necks or affecting from 1 to 8 outer scales, some 
Fusarium Bulb Rot affecting the roots, each mostly advanced, 
some in early stages. 


“Grade: Fails to grade U. S. No. 1, 3 inch minimum, account 
of grade defects.” 


5. On August 22, 1969, respondent wired complainant as fol- 
lows: “REFUSING CAR FGEX 57255 FAILS TO MEET RE- 
QUIREMENTS AS PURCHASED.” Complainant replied to re- 
spondent’s wire “PURCHASED INSPECTED AND ACCEPTED 
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..- ONIONS ON 8/15/69 THEREFORE THIS CAR IS YOURS 
AS PURCHASED.” On the same date, August 22, respondent 
sent complainant a final wire, stating “RE CAR FGEX 57255 
SINCE FAILED TO MEET CONTRACT HANDLING TO BEST 
ADVANTAGE HOLDING YOU LIABLE FOR ANY LOSS.” 


6. On August 26, 1969, the carrier placed car FGEX 57255 for 
unloading, and respondent proceeded to unload the onions. Re- 
spondent obliterated the misbranding appearing on a majority of 
the sacks of onions and proceeded thereafter to sell 708 sacks of 
the onions, noting that the load was 12 sacks short. On August 28, 
1969, a supplemental Federal inspection was made, the report of 
which contained the following remarks: 


“This certificate is issued only to verify that the ‘U. S. 
Quality No. 1’ which originally appeared on most of these 
sacks, which constituted misbranding, has been obliterated 
by the receiver.” 


7. Respondent sold the 708 sacks of onions unloaded from the 
car for a gross amount of $1,820, and remitted to complainant a 
net amount of $1,400. 


8. A formal complaint was filed on September 25, 1969, which 
was within 9 months after accrual of the cause of action herein. 


CONCLUSIONS 


The onions in question were purchased by respondent on August 
15, 1969, after inspection of the onions on track at Chicago. The 
sacks, or a majority thereof, were stamped “U.S. Quality No. 1”. 
Respondent takes the position that, in the light of subsequent 
developments, complainant breached the contract of purchase and 
sale by reason of the fact that the onions failed to grade U.S. No. 
1 as disclosed by a Federal inspection made on August 22, 1969. 
Respondent attempted to reject the onions by wire to complainant 
on August 22, and on the same date, complainant refused to ac- 
cept respondent’s rejection, whereupon respondent notified com- 
plainant that he was handling the onions to the best advantage 
and holding complainant liable for any loss. 


Although respondent inspected and purchased the onions on 
August 15, an official inspection was not made until 7 days later 
on August 22, when the report of the inspection showed that the 
onions failed to grade U.S. No. 1 on account of excessive grade 
defects, and also showed an average of 7% Gray Mold Rot, some 
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Fusarium Bulb Rot, mostly in advanced stages. Respondent de- 
cided to “handle [the onions] to best advantage,” but apparently 
made no move to unload the onions until 4 days later, on August 
26, a full 11 days after respondent purchased the onions. Accord- 
ing to respondent’s “accounting” he sold the onions during the 
next 4 days from August 26 to August 29. 


It is well established that having accepted the onions, respon- 
dent became liable to complainant for the agreed purchase price, 
less any damages shown to have been sustained by respondent 
as a result of any breach of the contract by complainant. The 
burden is upon respondent to establish by a preponderance of the 
evidence both a breach by complainant and the resulting damages. 
K & M Potato Co. v. Potato Processing, 28 A.D. 1157. While the 
evidence shows that the onions offered for sale by complainant 
were misbranded, in that the sacks were stamped to indicate that 
they were U.S. No. 1 when in fact they failed to grade U.S. No. 1 
due to permanent grade defects, and that respondent was obliged 
to obliterate the misbranding before he could sell the onions, we 
deem it unnecessary to decide the question of a breach on the part 
of complainant in view of the conclusions hereinafter reached. 


Respondent failed to make a timely complaint with respect to 
the onions in question. Not until 7 days after the purchase did he 
notify complainant of his objection, apparently following the Fed- 
eral inspection of the onions on that date. Furthermore, respon- 
dent has failed to establish by a preponderance of the evidence 
his alleged damages. Respondent’s resale of the onions from 11 to 
14 days after purchase is not competent evidence of the value of 
the onions at the time of purchase. It is reasonable to assume that 
the decay disclosed by the inspection on August 22 would progress 
in a car on track in Chicago, in the month of August, particularly 
when the car was continually opened for making sales and for re- 
moving portions of the load. 


Even if we were to conclude that there was a breach of the con- 
tract by complainant, respondent would not be entitled to any de- 
duction from the purchase price, since no damages have been 
proved. We therefore conclude that respondent is liable to com- 
plainant for the full contract price of the onions. Since respon- 
dent has paid $1,400 of the purchase price, there remains due 
and owing by him to complainant the balance of $472. His failure 
to pay this amount is in violation of Section 2 of the Act, and com- 
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plainant should be awarded reparation, with interest. In view of 
the foregoing, respondent’s counterclaim should be dismissed. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $472, with interest thereon at 
the rate of 6 percent per annum from September 1, 1969, until 
paid. 


The counterclaim is hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 13,168) 


SPADA DISTRIBUTING Co. INC. v. J. M. PEREZ PRODUCE Co. a/t/a 
WESTERN PRE-PAK Co. PACA Docket No. 2-1660. Decided 
May 18, 1970. 


Stay order—After default order 
Decision by Thomas J. Flavin, Judicial Officer 


STAY ORDER 


In this proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930, as amended (7 U.S.C. 499a et seq.), a default order 
was issued May 7, 1970, awarding reparation to complainant 
against respondent. Subsequently, counsel for respondent filed, in 
effect, a motion to reopen the proceeding after default in the 
filing of an answer pursuant to section 47.25 (e) of the rules of 
practice (7 CFR 47.25 (e)). Accordingly, the order of May 7, 
1970, is hereby stayed pending the issuance of a further order in 
this proceeding. 


(No. 13,169) 


WILLIAM ROSENSTEIN & SONS Co. v. NAT GREENE. PACA Docket 
No. 2-911. Decided May 18, 1970. 
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F.o.b. transaction—Suitable shipping condition—Inspection—Dumping— 
Liability—Suit under guarantee 


Where respondent purchased two loads of tomatoes for his own account, and 
where respondent failed to sustain his burden of proof of a breach of 
contract by complainant with respect thereto, respondent is liable to 
complainant for the total purchase price of said produce. 


Charles J. Hanahue, Warren, Hill, Henkelman & McMenamin, Scranton, 
Pennsylvania, for complainant. 
B. E. Hendricks, Hendricks & Hendricks, Miami, Florida, for respondent. 
Ted L. Elders, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed on April 24, 1968. Complainant 
seeks reparation in the amount of $3,586.50, which is alleged to 
be the total purchase price of two loads of tomatoes sold by com- 
plainant to respondent in September 1967. 


A copy of the report of investigation prepared by the Depart- 


ment was served upon complainant. A copy of the formal com- 
plaint and a copy of the report of investigation were served upon 
respondent. Respondent filed an answer denying that he had pur- 
chased the tomatoes in any capacity other than that of a broker 
and further alleged that the tomatoes in question were not of good 
quality. Respondent requested an oral hearing. 


The oral hearing was held on February 26, 1969, at Miami, 
Florida. Complainant was represented by counsel and the Presi- 
dent of complainant, Sidney Rosenstein, testified on its behalf. 
Respondent was represented by counsel and he and three other 
witnesses testified on his behalf. No briefs were filed. 


FINDINGS OF FACT 


1. Complainant, William Rosenstein & Sons Co., is a corpora- 
tion whose address is 20-22 Lackawanna Avenue, Scranton, Penn- 
sylvania. 


2. Respondent, Nat Greene, is an individual whose address is 
1430 South Bayshore Drive, Miami, Florida. At the time of the 
transactions involved herein, respondent was licensed under the 
act. 
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8. On or about September 14, 1967, complainant orally con- 
tracted to sell to respondent 900 40-pound cartons of tomatoes 
for a total price of $1,575, f.0.b. Newton, Pennsylvania. The toma- 
toes were to be loaded in a Sea-Land trailer ordered by respondent 
and were to be shipped on September 15 to Port Newark, New 
Jersey, and thence by ship to Universal Trading Co., San Juan, 
Puerto Rico. 


4. On September 15, 1967, the tomatoes were loaded and ship- 
ped in a Sea-Land trailer from Newton to Port Newark, New 
Jersey. The tomatoes were shipped on or about September 16 to 
San Juan, Puerto Rico, for delivery to Universal Trading Co. 


5. On or about September 21, 1967, the tomatoes arrived in 
San Juan, Puerto Rico, and were placed by Universal Trading Co. 
in its cold storage room. On October 2, 1967, the tomatoes were 
federally inspected. The inspection certificate reads in part as 
follows: 


“Temperature of product: 62°F. 


“Condition: Average approximately 30% green and break- 
ers, 10% turning. From 54 to 68%, averaging 60% decay, 
Bacterial Soft Rot and Gray Mold Rot, mostly in advanced 
stages.” 


Subsequently, Universal Trading Co., sold the tomatoes and real- 
ized gross proceeds of $836.25. Expenses, including freight from 
Newton to Puerto Rico, totaled $895.50. 


6. On or about September 20, 1967, complainant orally con- 
tracted to sell to respondent 894 40-pound cartons of tomatoes 
for a total price of $2,011, f.o.b. Newton, Pennsylvania. The toma- — 
toes were to be loaded in a Sea-Land trailer ordered by respon- © 
dent and were to be shipped on September 21 to Port Newark, 
New Jersey, and thence by ship to Universal Trading Co., San 
Juan, Puerto Rico. 


7. On or about September 21, 1967, these tomatoes were loaded 
and shipped in a Sea-Land trailer from Newton to Port Newark, 
New Jersey. The tomatoes were shipped on or about September 
25 to San Juan, Puerto Rico, for delivery to Universal Trading 
Co. 


8. On or about September 29, 1967, the tomatoes arrived in 
San Juan, Puerto Rico, and were placed by Universal Trading 
Co. in its cold storage room. On October 6, 1967, the tomatoes 
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were federally inspected. The inspection certificate reads in part 
as follows: 


“Temperature of product: Top 60°F., Bottom 62°F. 


“Condition: Average approximately 30% green, 10% break- 
ers, 15% turning and 5% pink. From 24% to 64% average 
42% decay; mostly Rhizopus Rot and Gray Mold Rot mostly 
in advanced stages.” 


On October 9, a Federal dumping certificate was issued certifying 
that the 894 cartons of tomatoes had an average of 88 percent 
decay and had no commercial value. 


9. Respondent sent complainant a letter dated October 20, 
1967, complaining of the condition of the tomatoes in the two 
loads. 


10. Complainant has not been paid the purchase price or any 
part thereof for the load of tomatoes shipped on September 15, 
1967, or the load of tomatoes shipped on September 21, 1967. 


11. The formal complaint was filed on April 24, 1968, which 
was within 9 months after the causes of action herein accrued. 


CONCLUSIONS 


Complainant alleged in the formal complaint that it sold to re- 


spondent the two loads of tomatoes involved herein for shipment 
to Puerto Rico. It is further alleged that complainant shipped 
tomatoes in compliance with these contracts from Newton, Penn- 
sylvania, to Universal Trading Co. in Puerto Rico; that the loads 
were accepted on arrival in Puerto Rico; but that respondent has 
not paid any part of the purchase price of either load. Respondent 
in his answer denied that complainant sold the two loads of toma- 
toes to respondent but admitted that, as a broker, he purchased 
the two loads from complainant for the account of Universal 
Trading Co. Respondent alleged that the tomatoes were shipped 
and billed to Universal Trading Co. and that the tomatoes were 
not of the kind and quality contracted for. Respondent denied that 
the tomatoes were accepted by Universal Trading Co. 


The evidence shows that respondent first met Sidney Rosen- 
stein, President of complainant, in August 1967. The first trans- 
action between them took place on or about September 2, 1967, 
when respondent purchased a load of tomatoes from complainant 
as a buying broker for a buyer in Boston, Massachusetts. Com- 
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plainant invoiced the buyer and was paid in full. On or about 
September 7 respondent purchased a quantity of tomatoes from 
complainant for export to Puerto Rico. Rosenstein testified that 
respondent said in all purchases for shipment to Puerto Rico 
complainant should invoice respondent and he would pay; that 
respondent did not reveal the name of the buyer, Universal Trad- 
ing Co., until the manifest was being prepared; and that com- 
plainant sent respondent an invoice which was returned with a 
check for the full purchase price. This invoice dated September 
7 states “Sold to Nat Green.” Rosenstein further testified that 
complainant sent respondent an invoice on each of the lots pur- 
chased by respondent on or about September 14 and 20, but that 
he was unable to produce a copy of either invoice since it was not 
the practice of complainant to make copies of invoices for its 
records. 


Respondent testified that his business was solely that of a 
buying broker but that he told Rosenstein at the outset on pur- 


chases for export he would pay if the buyer did not, provided the 
tomatoes were saleable. Respondent denied that he ever received 


any invoices from complainant. According to respondent, the only 
documents received by him from complainant were copies of two 


manifests, one dated September 15 and the other September 21. 
Copies of these documents and the transmittal envelope, showing 
a mailing date of November 3, 1967, were received in evidence. 
Rosenstein admitted that the two documents were copies of mani- 
fests prepared by him and given to the truck drivers at the time 
of shipment; and that he subsequently added to the copies the 
prices and the notation “Bill to Nat Greene,” for office purposes. 
Both documents state “Sold to Universal Trading Co., Inc.” Re- 
spondent admitted that he sent complainant his personal check 
for the load purchased on or about September 7. However, he ex- 
plained that Universal Trading Co. sent him one check for the 
price and inland and ocean freight, together with an accounting 
showing the amounts due complainant and the carriers, and, 
therefore, it was necessary for him to issue separate checks to 
the creditors. 


Since the evidence as to the nature of the transactions between 
complainant and respondent is in conflict on most material points, 
our decision must turn primarily on the weight to be given the 
testimony of Rosenstein and Greene. The Presiding Officer before 
whom these witnesses testified had an opportunity to observe 
their demeanor, under oath. He is of the opinion that greater 
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weight should be attached to the testimony of Rosenstein. In the 
circumstances, we conclude that complainant has sustained the 
burden of proving by a preponderance of the evidence that respon- 
dent purchased the two loads of tomatoes involved herein for his 
own account and not for the account of Universal Trading Co. 


Contrary to the allegation in respondent’s answer, the evi- 
dence establishes that Universal Trading Co. unloaded the toma- 
toes on arrival in Puerto Rico. There is no evidence that notice of 
rejection was given to complainant as to either load. Accordingly, 
it is concluded that respondent accepted the tomatoes and thereby 
became liable for the purchase price of each load, less the dam- 
ages resulting from any breach of contract on complainant’s part. 
Apparently, it is respondent’s position that the tomatoes were not 
in suitable shipping condition at the time of shipment. In an f.o.b. 
sale there is a warranty of suitable shipping condition. Such con- 
dition, in relation to direct shipments, means that the commodity, 
at time of billing is in a condition which, if the shipment is han- 
dled under normal transportation service and conditions, will as- 
sure delivery without abnormal deterioration at the contract 
destination. 7 CFR 46.43(i) and (j). In support of his position, 
respondent relies upon the certificates of the Federal inspections 
made of the two loads of tomatoes in Puerto Rico. Although 
Rosenstein admitted the deterioration shown in these certificates 
was abnormal, he contended that since the inspections were not 
made until a week or so after arrival they had no probative value 
with respect to the condition of the tomatoes on the date of ar- 
rival. In this connection, the only evidence as to when the loads 
arrived in Puerto Rico is the statement in the informal complaint 
filed January 15, 1968, that the first load arrived September 21 
and the other September 29. There is no evidence whatever con- 
cerning the transportation service and conditions between New- 
ton, Pennsylvania, and Puerto Rico. On the evidence submitted, 
it is concluded that respondent has failed to sustain the burden of 
proving a breach of the warranty of suitable shipping condition. 


Although we have found that respondent was the purchaser of 
the tomatoes, it would make no difference in the outcome of this 
proceeding if respondent was instead the guarantor. In a suit 
under a guarantee, all defenses which would have been available 
to the buyer are available to the guarantor. Roy M. Howe Potato 
Co. v. Frank Kenworthy Co., 21 A.D. 291. 
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The failure of respondent to pay to complainant the total pur- 
chase price of the two loads of tomatoes involved herein is in 
violation of section 2 of the act. Reparation should be awarded 
complainant in the sum of $3,586.50, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $3,586.50, with interest thereon 
at the rate of 6 percent per annum from November 1, 1967, until 
paid. 


Copies hereof shall be served upon the parties. 


(No. 13,170) 


SPADA DISTRIBUTING Co. INC. v. JEROME BROKERAGE & DISTRIB- 
UTING Co. PACA Docket No. 2-1631. Decided May 20, 1970. 


Stay order—After default order 


Decision by Thomas J. Flavin, Judicial Officer 


STAY ORDER 


In this proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930, as amended (7 U.S.C. 499a et seq.), a default order 
was issued April 20, 1970, awarding reparation to complainant 
against respondent. By telegram, counsel for respondent filed, in 
effect, a motion to reopen the proceeding after default in the filing 
of an answer pursuant to section 47.25 (e) of the rules of prac- 
tice (7 CFR 47.25 (e)). Accordingly, the order of April 20, 1970, 
is hereby stayed pending the issuance of a further order in this 
proceeding. 


(No. 13,171) 


SAM KEPSHIRE v. RAY WESTRICK FARMS, INC. PACA Docket No. 
2-1160. Decided May 21, 1970. 
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Dismissal of second petition for reconsideration and rehearing 


As the order of September 25, 1969, is supported by the evidence and the law 
applicable thereto, respondent’s second petition for reconsideration and 
rehearing is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING SECOND PETITION 
FOR RECONSIDERATION AND REHEARING 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued September 25, 1969, awarding reparation to 
complainant against respondent. On October 7, 1969, respondent 
filed a petition for reconsideration and rehearing which was dis- 
missed on January 21, 1970. A second petition for reconsideration 
and rehearing was received on February 4, 1970. 


In W. J. Wescott v. Yonk Rubin & Son and/or A. L. Schiano, 
10 A.D. 358, the opinion was expressed that the Secretary has the 
discretion whether to allow a party to file more than one petition 
for reconsideration. As stated therein, the administrative con- 
sideration of a proceeding must be brought to a conclusion at some 
time. We have decided to accept the second petition for filing in 
the present proceeding. 


The contentions in the new petition are substantially the same 
as those in the first petition. In both petitions respondent seeks 
to present new evidence which was not adduced at the hearing and 
which of course cannot be considered on reconsideration. Upon 
reconsideration we therefore find that the order of September 25, 
is supported by the evidence and the law applicable thereto. Re- 
spondent stresses however that it wishes a rehearing of this 
matter. We stated when refusing respondent’s first request for 
a rehearing that no reason had been stated which would justify 
our granting a rehearing. This is still the case. The rules of 
practice state relative to reopening the hearing to receive new 
evidence that “Every such petition shall ... set forth a good 
reason why such evidence was not adduced at the hearing.” (7 
CFR 47.24(b)). Respondent’s petition fails to do this and is 
therefore not a proper petition to rehear and must be denied. 
Accordingly respondent’s petition for reconsideration and rehear- 
ing is dismissed without prior service thereof upon complainant. 
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The reparation awarded to complainant in the order of Sep- 
tember 25, 1969, shall be paid within 30 days from the date of 
this order. 


Copies hereof shall be served upon the parties. 


(No. 13,172) 


LITTLE Rock TOMATO Co., INC. v. J. C. SPIVEY COMPANY. PACA 
Docket No. 2-1444. Decided May 21, 1970. 


Sale or consignment 


Where complainant established a sale on a delivered basis rather than a 
consignment as alleged by respondent, respondent, having accepted the 
produce and having failed to prove breach of contract by complainant, 
is liable for the agreed purchase price. 


Complainant and respondent pro se. 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $1,498.42 in connection 
with a shipment of tomatoes in interstate commerce. 


A copy of the formal complaint and of the Department’s report 
of investigation were served upon respondent. A copy of the re- 
port of investigation was served upon complainant. Respondent 
filed an answer denying liability. Since the amount involved does 
not exceed $1,500, the shortened procedure provided in the rules 
of practice (7 CFR 47.20) is applicable. Pursuant to such pro- 
cedure complainant filed an opening statement and respondent 
filed an answering statement. Complainant did not file a statement 
in reply. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Little Rock Tomato Co., Inc., is a corporation 
whose address is P. O. Box 3, Southside Station, Little Rock, 
Arkansas. 
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2. Respondent is an individual, John Clyde Spivey, doing busi- 
ness as J. C. Spivey Company, whose address is 1399 Fifth 
Street, N. E. Washington, D. C. At the time of the transaction in- 
volved herein, respondent was licensed under the act. 


8. On or about June 27, 1969, in the course of interstate com- 
merce, complainant contracted to sell to respondent one truckload 
of tomatoes, consisting of 1,272 20+ boxes of U.S. No. 1 vine- 
pink tomatoes at $4.15 per box and 406 20+ boxes of U.S. No. 2 
vine-pink tomatoes at $3.15 per box, or a total price of $6,557.70, 
delivered Washington, D. C. 


4. On or about June 27, 1969, complainant shipped from Herm- 
itage, Arkansas, to respondent at Washington, D. C., in a truck 
operated by Leo J. Ambort & Sons of Little Rock, Arkansas, the 
commodities called for in the contract of sale. 


5. On arrival of the tomatoes at respondent’s place of business, 
respondent accepted same and accounted to complainant for the 
produce on a consignment basis, remitting net proceeds in the 
amount of $5,059.28. 


6. The formal complaint was filed on August 22, 1969, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


The dispute herein relates principally to whether the transac- 
tion was a sale on a delivered basis, as contended by complainant, 
or a consignment, as contended by respondent. On June 28, 1969, 
complainant issued an invoice showing that the tomatoes were 
sold to respondent on a delivered basis. In addition, on the same 
date, complainant sent respondent at 1:35 p.m., the following 
telegram : 


“OUT LAST NIGHT 1,272 NUMBER 1 TOMATOES $4.15 
406 NUMBER 2 TOMATOES $3.15 DELIVERED ARRIVAL 
SUNDAY NIGHT.” 


Respondent admits having received both the invoice and the 
telegram, and admits that he did not make prompt objection to 
either. Respondent states: 


“On Tuesday, the 24th of June, 1969, Mr. Bob Hair called 
me about another load of tomatoes. Mr. Hair and I had a long 
conversation about the tomatoes. I told Mr. Hair I didn’t 
feel the Washington Market, would pay the price he stated 
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they were having to pay for Arkansas tomatoes. He said he 
expected the price to be much cheaper by Friday or Satur- 
day of that week .. . He said if the price dropped that week 
end, he would ship me a load of tomatoes... Mr. Hair called 
me again on Saturday 28th June 1969. He said he had ship- 
ped 1270 #1 Tomatoes and 406 +2 Tomatoes. No price 
mention.” 


This statement by respondent is not altogether inconsistent 
with the transaction being a sale on a delivered basis. The first 
conversation seemed, by respondent’s description, to contemplate 
that if any sale were made it would be at a price. Although re- 
spondent states that when Mr. Hair called on Saturday no men- 
tion was made of a price, the telegram which complainant sent 
on the same day indicated a sale at a price on a delivered basis. 
After arrival and acceptance of the tomatoes respondent sent to 
complainant through the trucker a slip of paper, a copy of which 
was attached to the answer, stating that the tomatoes were re- 
ceived on consignment. However complainant states that he never 
received this notice. We conclude from all the evidence that the 
transaction was a sale on a delivered basis. 


Since respondent accepted the tomatoes, he became liable for 
the purchase price, less damages shown to have been caused by 
any breach of contract on complainant’s part. No official inspec- 
tion was made of the tomatoes on arrival. On July 18, 1969, eight- 
een days after the tomatoes were delivered, 277 of the original 
1,678 boxes of tomatoes were certified as having no commercial 
value by a Federal inspector and dumped. Respondent also con- 
tends that on the day of arrival a customer looked at the toma- 
toes, noted that they were yellow in color and high in temperature 
and stated he could not use that grade of tomatoes. None of this 
is, however, sufficient to show that the tomatoes did not meet 
contract requirements when delivered. 


Respondent makes the additional contention that about half 
of the 406 cartons which were supposed to be U.S. No. 2 tomatoes 
were in fact U.S. No. 3. Although complainant does not deny 
this, respondent has submitted no evidence that he was damaged 
in any way by this alleged breach. The record does not disclose 
sufficient evidence for us to compute respondent’s damages, if 
any, and the Market News reports for Washington, D. C. do not 
contain any quotations for U.S. No. 2 or U.S. No. 3 tomatoes. 
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Respondent, having accepted the tomatoes and having proved 
no damages resulting from any breach of contract by complainant, 
is liable for their purchase price of $6,557.70, less the amount of 
$5,059.28 already paid, or $1,498.42. Respondent’s failure to pay 
this amount to complainant is a violation of section 2 of the act, 
for which reparation should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, $1,498.42, with interest thereon at the rate 
of 6 percent per annum from August 1, 1969, until paid. 


Copies of this order shall be served upon the parties. 


(No. 13,173) 


BRUCE CHURCH, INC. v. POPULAR MARKETS, INC. PACA Docket 
No. 2-1154. Decided May 25, 1970. 


Untimely rejection—Acceptance 


Where respondent failed to give timely notice of rejection, failed to prove 
breach of suitable shipping condition warranty or that this was a sale 
subject to “approval on arrival” with express warranty as to grade at 
destination, respondent is liable to complainant for the agreed f.o.b. 
contract price. 


Abramson & Church, Salinas, Cal., for complainant. 
Schatz, Weinstein and Seltzer, Hartford, Conn., for respondent. 
James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an award 
of reparation against respondent in the amount of $2,284 in con- 
nection with a transaction in interstate commerce involving a 
carload of cantaloupes. 


Copies of the Department’s report of investigation and sup- 
plement thereto were served upon each of the parties. A copy of 
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the formal complaint was served upon respondent, which filed an 
answer denying liability to complainant and requesting an oral 
hearing. 


An oral hearing was held at Hartford, Connecticut, on Decem- 
ber 19, 1969, at which respondent was represented by counsel. 
Two witnesses appeared and testified for respondent. Complain- 
ant was not represented by counsel at the hearing and no wit- 
nesses were present to testify in its behalf. However, the deposi- 
tion testimony of complainant’s sales manager, Joel Hayden, was 
received in evidence on complainant’s behalf. In addition, and at 
complainant’s request, the presiding officer propounded a list of 
77 questions to respondent’s produce buyer, Frank Tornaquindici. 
Briefs were filed by both parties. 


FINDINGS OF FACT 


1. Complainant, Bruce Church, Inc., is a corporation whose ad- 
dress is P. O. Box 599, Salinas, California. 


2. Respondent, Popular Markets, Inc., is a corporation whose 
address is 241 Weston Street, Hartford, Connecticut. At the time 
of the transaction involved herein, respondent was licensed under 
the act. 


8. On June 18, 1968, in the course of interstate commerce, com- 
plainant, acting through its sales manager, Joel Hayden, sold to 
respondent, through its (respondent’s) produce buyer, Frank 
Tornaquindici, 464 crates of Arizona cantaloupes, Jumbo size 45’s, 
Red Coach Inn brand, contained in car PFE 7688 then on track 
in Chicago, Illinois, at an agreed price of $4.75 per crate, f.o.b. 
Yuma, Arizona, plus $80 top ice, or a total of $2,284. 


4. On June 18, 1968, and pursuant to the above sale, complain- 
ant diverted car PFE 7688 from Chicago, Illinois, to respondent 
at Hartford, Connecticut. Car PFE 7688 arrived at Hartford at 
2:35 a.m. on Saturday, June 22, 1968, was placed at 6 a.m. the 
same day, and with respondent being notified of the arrival at 
8 a.m. on the same morning. 


5. At 9:30 a.m. on June 27, 1968, a Federal inspection was 
made of the cantaloupes in car PFE 7688 in Hartford, Connecti- 
cut. The results of that inspection, in relevant part, are as fol- 
lows: 


“Kind: Fan Refrig. 








PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 29 A.D. 638 


“Condition of equipment: Hatch covers closed, plugs in, 
bunkers filled with ice to within 1 foot from top. Fan control 
lever in on position. 


“Temperature of product: At doorways, bottom 38°F., top 
43°F. 


“Quality: ... Grade defects average 8%, chiefly poorly netted 
and misshapen. 


“Condition: ... Average 3% damage by sunken pitted areas. 
Average 1% Soft. Ranges 4 to 8 decayed cantaloupes (8 to 
18%) per crate, average 15% Cladisporium Rot generally 
affecting stem scars and Fusarium Rot affecting other por- 
tions. 


“Grade: Meets quality requirements but fails to grade U.S. 
No. 1 account of condition. 


“Remarks: Inspection and certificate restricted to product 
and lading in upper layer of load.” 


6. On June 27, 1968, at 2:30 p.m. an inspection was made of the 
produce in car PFE 7688 by the Railroad Perishable Inspection 
Agency, with the results, in pertinent part, as follows: 


“Commodity Temperatures, Top 43 Bottom 38 . .. Equipment 
R. 8. Bunker Fans... Top layer inspection confined to door- 
way area... Range of 12-30%, average 18% decay, equally 
affecting slip ends (cladosporium rot) and affecting sides of 
melons (fusarium type rot). No abnormal bruising.” 


7. On June 27, 1968, and after receiving the Federal inspection 
report, respondent’s produce warehouse foreman, Glenn Hiltz, Jr., 
informed complainant’s Joel Hayden, by phone, that respondent 
was rejecting car PFE 7688. 


8. On June 28, 1968, complainant sent the following wire to 
respondent: 


“RE PFE 7688 RAIL ROAD ADVISES THIS CAR AR- 
RIVED HARTFORD 2:00 AYEM 6/22/68 AND THERE- 
FORE AVAILABLE FOR INSPECTION ON MONDAY 
6/24/68 SINCE DID NOT INSPECT UNTIL 6/27/68 WE 
FEEL THIS INSPECTION TOO REMOTE TO DETER- 
MINE BRUCE CHURCH INC BREACHED CONTRACT 
AND THEREFORE EXPECT FULL PAYMENT ON OUR 
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INVOICE #85262 PLEASE ADVISE. REGARDS.” 


9. On July 3, 1968, after its abandonment to the carrier at 
Hartford, Connecticut, car PFE 7688 was reconsigned to Boston, 
Massachusetts, where it arrived on July 5, 1968, with its contents 
being seized, condemned and destroyed on the same day by the 
Bureau of Food, Health and Hospitals Department of the City of 
Boston. 


10. The formal complaint was filed on December 2, 1968, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


An initial issue presented for our consideration arises out of 
the pleadings. Specifically, complainant in its formal complaint 
alleges that the melons involved herein were accepted in Hartford 
by respondent, which allegation is denied by respondent in its 
answer. 


There is no controversy concerning the fact that complainant, 
on June 18, diverted the shipment from Chicago to respondent at 
Hartford. At the hearing respondent’s produce buyer, Frank 
Tornaquindici, testified that the usual transit time for shipment 
of produce from Chicago to Hartford was three days. This would 
have meant, in the light of this undisputed testimony, that car 
PFE 7688, barring delay in transit (and there is no suggestion 
that such was the case here), would have arrived in Hartford 
on or about June 21 or 22. The pertinent records of the carrier 
in Hartford, which are included in evidence herein as a part of the 
Department’s report of investigation, show that the shipment ar- 
rived in Hartford at 2:35 a.m. on June 22 and was placed at 6 a.m. 
on that same date. These records further show that notice of the 
arrival of car PFE 7688 was given by the carrier to the consignee 
(respondent here) at 8 a.m. on June 22. Receipt of such notice, 
however, is denied by respondent, both through the testimony of 
Tornaquindici and through the testimony of its produce ware- 
house manager, Glenn Hiltz, Jr. Hiltz, in this connection, stated 
that notice of the car’s arrival in Hartford was first given to him 
about noon on June 25. Hiltz further stated that he personally 
inspected the shipment on the morning of June 26; that he sub- 
sequently, and on that same day, requested a Federal inspection of 
the melons; and that following the Federal inspection made of the 
melons on June 27, he rejected the shipment to complainant. 
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On the basis of the evidence before us, we conclude that notice 
of arrival of car PFE 7688 in Hartford on June 22 was given to 
respondent on the morning of that same day, as shown by the 
carrier’s records. We further conclude that respondent’s notice 
of rejection to complainant on June 27, five days later, was not 
timely, and that respondent is therefore deemed to have accepted 
the shipment by reason of its failure to give complainant notice 
of rejection within a reasonable time. See, in this connection, 
the Department’s regulations, 7 CFR 46.2(cc) (2), (cc) (3) and 
(dd) (3). 


Having accepted the melons, respondent is liable to complainant 
for the agreed purchase price thereof, less provable damages 
sustained by the result of any breach of waranty by complainant. 
B. G. Anderson Co., Inc. v. Comunale, 25 A.D. 228. The burden of 
proving the warranty, the breach thereof, and resulting damages, 
by a preponderance of the evidence, rests upon respondent. 


Respondent contends that the melons involved herein were ex- 
pressly warranted to grade U.S. No. 1 on arival at Hartford. This 
is denied by complainant, which takes the position that the sale 
was made without reference to grade. 


As we have mentioned earlier in our Findings of Fact, the con- 
tract between the parties was negotiated by complainant’s Hayden 
and respondent’s Tornaquindici, and these two individuals appear 
to be the only persons with first-hand knowledge of what was said 
during the course of the negotiations which took place by phone 
on June 18, 1968. Since the sworn testimony of each of these 
individuals tends to support the conflicting positions of their re- 
spective principals, and since there is no other evidence offered on 
the issue, we conclude that respondent has failed to sustain its 
burden of proving the express warranty of U.S. No. 1 grade at 
destination as set forth in its answer. 


A further issue in this case is respondent’s contention that the 
melons were purchased subject to respondent’s approval on arrival 
of the fruit at Hartford. Respondent’s contention in this respect 
is denied by complainant, which alleges that this was an f.o.b. 
sale only. 


In resolving this issue between the parties, we are in the same 
position as when we were deciding the issue concerning the alleged 
warranty of U.S. No. 1 grade on arrival: Complainant’s Hayden 
and respondent’s Tornaquindici are the only witnesses having 
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first-hand knowledge of the terms upon which they agreed in 
negotiating the contract, and their respective testimony tends to 
support the conflicting view taken by each of the principals herein. 
However, we would note that the usual sale is made under terms 
f.o.b., as is here urged by complainant. On the other hand, as 
observed in a footnote to the Uniform Commercial Code, § 2-326, 
the presumption runs against a transaction being a sale on ap- 
proval. On the whole, we are inclined to the view that this was 
an f.o.b. transaction, and it is so concluded. 


Although we find no express warranty being given by complain- 
ant in connection with this f.o.b. sale, we must still consider 
whether the warranty of suitable shipping condition, set forth in 
the Department’s regulations, 7 CFR 46.43(i)(j) and (k), is 
applicable and if so, whether it was breached. In an f.o.b. sale, 
these regulations provide that the goods will be loaded free on 
board the carrier, in suitable shipping condition, with the buyer 
assuming all risk of damage and delay not caused by the shipper. 
“Suitable shipping condition” is defined in the regulations as 
meaning that the commodity, at time of sale, is in a condition 
which, if handled under normal transportation service and con- 
ditions, will assure delivery of the commodity at the agreed con- 
tract destination, without abnormal deterioration. 


There is no doubt that the warranty of suitable shipping con- 
dition applies to this load of melons, for no one has suggested 
that the load was handled under any but normal transportation 
service and conditions. Respondent apparently believes that the 
warranty was breached by complainant, since it seems to take the 
position that the melons were abnormally deteriorated on arrival 
at contract destination in Hartford. As proof of this breach, 
respondent points to the results of the Federal inspection made 
on June 27. 


While the inspection of June 27 at Hartford did reveal the 
presence of considerable decay in the load, it must be remembered 
that this inspection was made 5 days after the car arrived at con- 
tract destination. In considering this same question in ness Bros., 
Inc. v. Fruit Supply Co. of Kansas City, Mo., 17 A.D. 580, we 
stated that “. .. an inspection made 5 days after acceptance and 
unloading of the watermelons is of little value in establishing the 
condition of the watermelons at the time of delivery.” We are of 
the opinion that the quoted statement is applicable here. 
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Respondent has the burden of proving, by a preponderance of 
the evidence, that complainant breached the warranty of suitable 
shipping condition. In a review of the record, it is our opinion 
that respondent has failed to sustain that burden, and it is so 
concluded. 


Respondent’s failure to pay to complainant the agreed f.o.b. 
contract price of $2,284 for the melons involved herein is in vio- 
lation of section 2 of the act. Accordingly, reparation should be 
awarded to complainant in this amount, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,284, with interest thereon 
at the rate of 6 percent per annum from August 1, 1968, until paid. 


Copies of this order shall be served upon the parties. 


(No. 13,174) 


LOUIS JACOBSON FRUIT & PRODUCE, INC. v. JOSEPH WEDNER & SON 
Co. PACA Docket No. 2-1483. Decided May 25, 1970. 


Unverified answer—Receivership—Liability 


Where respondent filed an answer that was not verified as required and 
which failed to admit or deny the allegations contained in the complaint 
and where respondent failed to submit any evidence whatsoever, the 
complainant’s evidence stands unrebutted and respondent is liable for 
the contract price of the two lots of grapes purchased and accepted by it. 
Respondent’s allegation that its assets are in the hands of a receiver 
does not operate as a release from respondent’s liability to complainant 
under the act. 


Complainant pro se. 
Irwin B. Wedner, Pittsburgh, Pa., for respondent. 
George S. Whitten, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an award 
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of reparation in the amount of $1,906.64 in connection with trans- 
actions in interstate and foreign commerce involving two lots of 
Chilean grapes. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, stating that respondent was in receivership. 


Although the amount claimed as damages in the formal com- 
plaint exceeds $1,500, oral hearing was waived by the parties. 
Accordingly, the shortened procedure provided in the rules of 
practice, 7 CFR 47.20, is applicable. Under this procedure the 
verified formal complaint is considered a part of the evidence in 
the case, as is the Department’s report of investigation. Respon- 
dent’s answer, not being verified, is not considered a part of the 
evidence herein. In addition, complainant and respondent, respec- 
tively, were given the opportunity of submitting evidence by way 
of an opening and an answering statement, but neither did so. 
Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Louis Jacobson Fruit & Produce, Inc., is a 
corporation whose address is 325 Spring Street, New York, New 
York. 


2. Respondent, Joseph Wedner & Son Co., is a corporation 
whose address is 21st and Smallman Streets, Pittsburgh, Penn- 
sylvania. At the time of the transactions involved herein, respon- 
dent was licensed under the act. 


38. On or about April 16, 1969, in the course of interstate and 
foreign commerce, complainant, acting for and on respondent’s 
behalf, purchased 407 boxes of Chilean grapes from the New 
York Fruit Auction Corp., New York, New York, with the f.o.b. 
purchase prices therefor being charged to respondent’s account 
by the said New York Fruit Auction Corp. Subsequent to such 
purchase, complainant, on April 17, 1969, shipped from New 
York City, to respondent at Pittsburgh, Pennsylvania, the 407 
boxes of grapes thus purchased, with the freight and loading 
charges being prepaid by complainant. The grapes were received 
and accepted by respondent at Pittsburgh on or about April 18, 
but respondent has made no payment to complainant in connec- 
tion with the freight, loading, and brokerage charges totaling 
$239.99 due complainant on this lot. 
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4. On or about April 18, 1969, respondent, in the course of 
interstate and foreign commerce, received from complainant in 
New York, New York, for sale on consignment in Pittsburgh, 
Pennsylvania, 303 boxes of Chilean grapes. Respondent realized 
net proceeds of $1,666.65 from the disposition of these grapes, 
but has made no payment to complainant in connection therewith. 


5. The formal complaint was filed on September 2, 1969, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant, in its formal complaint, alleges the matters set 
forth (supra) in Findings of Fact Nos. 3 and 4. The formal com- 
plaint, being verified, is considered as evidence of these allega- 
tions, pursuant to section 47.20 of the rules of practice (7 CFR 
47.20). This section likewise provides that the Department’s re- 
port of investigation shall be a part of the evidence in this pro- 
ceeding. A review of this report shows that it is in accord with 
the allegations contained in the formal complaint. 


Respondent filed an answer to the formal complaint, but no- 
where in such answer did it take issue with any of the allegations 
contained in the formal complaint. Furthermore, respondent has 
offered no evidence whatsoever in this case, despite the opportun- 
ity to do so, so that complainant’s evidence stands unrebutted. 


As the moving party, complainant has the burden of proving 
the matters set forth in its complaint. Under all the circumstances 
here, we conclude that complainant has sustained that burden. 
Accordingly, it is concluded that complainant is due from respon- 
dent the sum of $1,906.64 in connection with the two lots of 
grapes involved herein, and that respondent’s failure to pay such 
sum to complainant is in violation of section 2 of the act, for 
which reparation should be awarded to complainant against re- 
spondent, with interest. 


In passing, we note that respondent has alleged in its answer 
that its assets are now in the hands of a receiver. This question 
has been considered by the Secretary on other occasions in con- 
nection with reparation proceedings brought under the act, and 
it was there decided that such receiverships did not constitute a 
meritorious defense. See Chinchiolo & Company v. Wernikoff 
Bros. Co., Inc., 19 A.D. 915; Hawes, Crismon & Harmon v. Frank 
Kenworthy Company, 14 A.D. 691. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,906.64, with interest there- 
on at the rate of 6 percent per annum from June 1, 1969, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 13,175) 


MICKELIAN SALES Co., INC. v. MORRIS COCOLA COMPANY. PACA 
Docket No. 2-1445. Decided May 25, 1970. 


F.o.b. sale established—Price adjustment 


In an f.o.b. sale where the parties agreed to a reduction in the contract price 
after rejection of the produce by the buyer, respondent is liable to com- 
plainant for the total adjusted contract price. Respondent’s allegation 
that the monies sought in these proceedings are under attachment is not 
a release from liability under the act. 


Doty, Quinlan & Kershaw, Fresno, Cal., for complainant. 
Respondent pro se. 
James V. Wright, Presiding Officer. 


Decision by Thomas J, Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in the amount of $1,228.76, in con- 
nection with a shipment of cucumbers in interstate commerce. 


Copies of the report of investigation prepared by the Depart- 
ment were served upon the parties. A copy of the formal com- 
plaint was served upon the respondent which filed an answer 
denying any liability to complainant. 


Since the amount claimed in the formal complaint does not ex- 
ceed $1,500, the shortened method of procedure provided in the 
rules of practice (7 CFR 47.20) is applicable. Pursuant to such 
procedure, the parties were given an opportunity to file additional 
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evidence in the form of sworn statements or depositions, but 
neither party did so. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Mickelian Sales Co., Inc., is a corporation 
whose address is 242-244 Crocker Citizens Bank Building, Fresno, 
California. 


2. Respondent is an individual, Morris Cocola, doing business 
as Morris Cocola Company, whose address is 706 West Herndon 
Avenue, Pinedale, California. At the time of the transaction in- 
volved herein, respondent was licensed under the act. 


3. On or about January 28, 1969, in the course of interstate 
commerce, complainant orally contracted to sell to respondent 
one carload consisting of 2,016 cartons of cucumbers at an agreed 
price of $1.90 per carton, f.o.b. Nogales, Arizona, or a total price 
of $3,830.40 for the carload, shipment to be made to respondent’s 
customer in Chicago, Illinois. 


4. On January 28, 1969, complainant shipped the cucumbers 
from Nogales, Arizona, to respondent’s customer, Certified Gro- 
cers, at Chicago, Illinois. The cucumbers arrived at Chicago on or 
about February 3, 1969, and were rejected by Certified Grocers. 


5. On or about February 3, 1969, after arrival of the shipment, 
the parties agreed on a reduced price of $1.65 per carton, or a 
total of $3,326.40, for the cucumbers. 


6. On February 4, 1969, at 11:27 a.m., in confirmation of the 
agreement complainant sent respondent the following telegram: 


“CHANGE PRICE OF 2016 CARTONS CUCUMBERS 
SHIPPED FOR YOU TO CERTIFIED GROCERS CHICA- 
GO 1.65 PER ARTON FOB SHIPPING POINT SORRY FOR 
THE DELAY OF CONFIRMING WITH YOU.” 


7. Respondent returned complainant’s original invoice, which 
stated that the price was $1.90 per carton, with the following 
written across its face: “Send corrected invoice at 165 as per 
wire.” Complainant, in compliance with respondent’s request, is- 
sued a second invoice showing the new price as $1.65 per carton, 
or a total price of $3,326.40. 


8. Respondent turned the cucumbers over to the J. F. Sanson 
& Sons Company of Cleveland, Ohio, which sold them in Cleveland 
for net proceeds of $2,097.64. Respondent remitted this amount 
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to complainant, leaving the remainder of the new purchase price, 
or $1,228.76, unpaid. 


9. The formal complaint was filed on July 23, 1969, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


In his answer, respondent denies the making of the contract of 
January 28, 1969, but does not deny agreeing to an amendment of 
that contract. From the evidence before us we conclude that re- 
spondent agreed to buy the cucumbers in question for $1.90 per 
carton, f.o.b., and that this contract was subsequently amended 
by reducing the price to $1.65 per carton, f.o.b. 


Respondent claims that complainant is barred from “any relief 
sought in these proceedings” because “the monies sought in these 
proceedings are and have been held under attachment by the 
Sheriff of Fresno County.” Without further facts, we are unable 
to conclude that the alleged attachment has any bearing on the 
question of respondent’s liability to complainant. 


Respondent accepted the cucumbers and thereby became liable 
for the reduced price of $1.65 per carton. Respondent’s failure to 
pay complainant the remainder due under the amended contract, 
or $1,228.76, is a violation of section 2 of the act for which repa- 
ration should be awarded with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,228.76, with interest there- 
on at the rate of 6 percent per annum from March 1, 1969, until 
paid. 


Copies hereof shall be served upon the parties. 


(No. 13,176) 


EVERGREEN FARMS v. P. TAVILLA Co., INC. PACA Docket No. 2- 
1451. Decided May 25, 1970. 
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Delivered sale contract—Resale—Liability 


Where respondent accepted the cabbage involved and also failed to prove a 
breach of contract by complainant, respondent is liable to complainant 
for the agreed purchase price of the cabbage, less the amount already 
paid to complainant by respondent thereon, and less the freight charges 
paid to the carrier by respondent. 


Counterclaim—Damages—Dismissal 


Where respondent failed to sustain its burden of proving the damages 
claimed, the counterclaim is dismissed. 


Petry & Fitzpatrick, Carrizo Springs, Texas, for complainant. 
Widett & Kruger, Boston, Massachusetts, for respondent. 
James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an 
award of reparation against respondent in the amount of $629 
in connection with a transaction in interstate commerce involving 
a shipment of cabbage. 


A copy of the formal complaint and a copy of the report of in- 
vestigation prepared by the Department were served upon re- 
spondent. A copy of the report of investigation was served upon 
complainant. Respondent filed an answer to the formal complaint 
denying liability to complainant. The answer includes a counter- 
claim for $983.17. Complainant filed a reply denying liability on 
the counterclaim. 


Since the amount claimed as damages in either the formal 
complaint or the counterclaim does not exceed $1,500, the short- 
ened procedure provided in the rules of practice, 7 CFR 47.20, is 
applicable. Under this procedure, the verified pleadings of the 
parties are considered a part of the evidence in the proceeding, 
as is the Department’s report of investigation. Complainant filed 
an opening statement, respondent filed an answering statement, 
and complainant filed a statement in reply. Respondent filed a 
brief. 





EVERGREEN v. TAVILLA 651 
Cite as 29 A.D. 649 


FINDINGS OF FACT 


1. Complainant is an individual, Albert Allen Ivy, doing busi- 
ness as Evergreen Farms, whose address is P. O. Box 276, Car- 
rizo Springs, Texas. At the time of the transaction involved here- 
in, complainant was licensed under the act. 


2. Respondent is a corporation, P. Tavilla Co., Inc., whose ad- 
dress is 78 New England Produce Center, Chelsea, Massachusetts. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 


3. On or about December 18, 1968, in the course of interstate 
commerce, complainant sold to respondent one carload of 50- 
pound crates of U.S. No. 1 Green cabbage at $4.30 per crate, de- 
livered Chelsea, Massachusetts. The contract was negotiated be- 
tween the parties by a broker, C. H. Robinson Company, Boston, 
Massachusetts. The broker prepared a memorandum of sale cor- 
rectly setting forth the terms of the contract and sent copies 
thereof to the parties. 


4. Pursuant to the foregoing contract, complainant shipped on 
December 18, 629 crates of cabbage in car NRC 18250 from 
Texas to respondent in Chelsea, Massachusetts. On the same day, 
complainant sent respondent an invoice in the amount of 
$2,704.70. 


5. The shipment arrived in Chelsea at 5:25 p.m. December 26, 
1968. Respondent notified complainant, through the broker, that 
the temperature had been below freezing for two days and the 
car would be opened when the temperature rose. On December 
27 the National Perishable Inspection Agency inspected the load 
and its report reads, in pertinent part: 


“Temp. Commodity: Top 31, 33 deg. Bottom 29 deg. Outside 
22 deg. 


“Quality, Description, Etc.: No Label. Full packs; Stock is 
free from soil. Small to medium size, round heads. Fresh, 
crisp and tender. Fairly well to well trimmed. Good solidity. 
Range 0 to 25, average 11% of heads show 1 to 3 discolored 
leaves, balance green. Good solidity. 6 to 19, average 14% 
worm damage. 


“Condition: No decay noted. 


“Freezing: Stock is transit frozen as follows: All sidewall 
crates from 1” in top layer to 3” deep in floor layer in from 
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sidewalls; all floor layer crates—2 to 3” deep up from floor 
racks, ice crystals present. Follow-up examination 1/3/69 — 
Approximately 14 removed: transit freezing damage contin- 
ues as previously described.” 


6. On December 27 respondent applied for a Federal inspec- 
tion of the carload which was made at 9 a.m. December 30. The 
certificate of this inspection reads as follows: 


“Condition of equipment: Hatch covers closed, plugs in. 
Bunkers empty. Fan lever in ‘off’ position. 


“Products inspected: Domestic Type CABBAGE in wire- 
bound crates stamped ‘50 Ib. net.’ Applicant states 629 crates. 


“Condition of load: Car partly unloaded, 3 partial stacks 
between doors, each end intact. Lengthwise, 5 to 6 layers, 4 
to 8 rows. From 3 to 10 inches crushed ice over most top 
layer crates. 


“Condition of pack: Tight. 


“Temperature of product: Doorway: top, 32°F; bottom, 
32°F. 


“Size: Heads range from 1 to 414, mostly 2 to 314 pounds. 


“Quailty: Heads are hard to firm, mostly firm and generally 
well to closely trimmed, few fairly well trimmed. Grade de- 
fects average 1%, burst heads. 


“Condition: Heads or portions of heads not affected by de- 
cay or other condition defects are fresh and crisp. Wrapper 
leaves generally show good green color. Average 2% damage 
by turning yellow to yellow wrapper leaves. Head leaves: 
None in many crates, range 2 to 4% in many, 27% in some, 
average 5% damage by bruising. Average less than 14 of 
1% decay. 


“Grade: Meets quality requirements but fails to grade U.S. 
No. 1, Green only account of condition in some crates. 


“Remarks: Inspection and certificate restricted to partial 
stacks between doors and 1 complete stack nearest doors, 
each side of doors.” 


7. Respondent notified complainant, through a broker, of the 
results of the December 30 inspection. Complainant applied for a 
further Federal inspection which was made at 2 p.m. December 
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30. The inspection certificate covering approximately 615 crates 
remaining in the car shows the following: 


“Temperature of product: Doorway: top, 32°F; bottom 32°F. 
“Size: Heads range from 1 to 414, mostly 2 to 314 pounds. 


“Quality: Heads are hard to firm, mostly firm and generally 
well to closely trimmed, few fairly well trimmed. Grade de- 
fects average 2% insect damage. 


“Condition: Heads or portions of heads not affected by decay 
or other condition defects are fresh and crisp. Wrapper 
leaves generally show good green color. Average 2% damage 
by turning yellow to yellow wrapper leaves. Head leaves: 
Range 3 to 9% most crates, none in some, average 5% dam- 
age by bruising. No decay. 


“Grade: U.S. No. 1, Green. 


“Remarks: Inspection and certificate restricted to partial 
stacks between doors and 2 complete stacks and top layer 
of 3rd stacks nearest doors, each side of doors. Car previously 
inspected for grade and condition, December 30, 1968 and re- 
ported on Certificate No. J — 96320.” 


8. Respondent upon being notified of the second Federal in- 
spection applied for another one which was made at 9 a.m. De- 
cember 31. The certificate of the inspection covering approxi- 
mately 600 crates remaining in the car reads in part: 


“Temperature of product: Doorway: top, 32°F; bottom 32°F. 


“Size: Ranges from 1 to 414 pounds, mostly 2 to 314 pounds. 
Practically no undersize. 


“Quality: Clean, mostly well trimmed, some fairly well trim- 
med, hard to firm. Grade defects well within tolerance. 


“Condition: Fresh and crisp, green color. Damage by bruis- 
ing average 4%. No decay. 


“Grade: U. S. No. 1, Green. 


“Remarks: Inspection and certificate restricted to product in 
partial stacks and 4 complete stacks each end of car. Pre- 
viously inspected December 30, 1968 for grade and condition 
and reported on Certificate Numbers J — 96320 and J — 
96321.” 
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9. Respondent accepted and sold the cabbage, paid the carrier 
the freight charges of $691.45, and paid complainant $1,384.25. 
Respondent has not paid complainant the balance of the invoice 
price, $629, or any part thereof. 


10. The formal complaint was filed August 18, 1969, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Respondent in its answer admitted that the terms of the con- 
tract of sale were as alleged by complainant in his formal com- 
plaint. These terms are set forth in Finding 3. The parties seem 
to be in agreement that since the sale was on a delivered basis 
the cabbage was required to be U.S. No. 1 grade on arrival at 
the specified contract destination, Chelsea, Massachusetts. Re- 
spondent denied that the carload of cabbage was U.S. No. 1 grade 
on arrival and counterclaimed for damages of $983.17. This 
amount consists of $667.20, the difference between the delivered 
price and the gross proceeds realized on resale, and the following 
incidental items: out-of-pocket expense $270.47; cost of inspec- 
tions, $37.50; and terminal charges, $8. 


The evidence indicates that respondent unloaded some crates 
from the car on December 30, 1968. This constituted an acceptance 
of the entire load and respondent became liable for the agreed 
purchase price, less the damages resulting from any breach of 
contract on the part of complainant. Respondent had the burden 
of proving by a preponderance of the evidence the alleged breach 
and damages. 


Respondent relies upon the private inspection made on De- 
cember 27 and the Federal inspection made at 9 a.m., December 
30, to support its position that the cabbage was not U.S. No. 1 on 
arrival. On the other hand, complainant relies upon the subse- 
quent Federal inspections where the cabbage was certified to 
grade “U.S. No. 1, Green.” In this connection, complainant con- 
tends that these inspections covered a larger number of stacks 
than the Federal inspection upon which respondent relies. Re- 
spondent denied that the two later inspections were more com- 
prehensive, pointing out that they were made after some of the 
crates had been removed. 


The U. S. Standards for cabbage (7 CFR 51.450) provides, as 
to the U.S. No. 1 grade, that in order to allow for variations in- 
cident to proper grading and handling, not more than a total of 








EVERGREEN v. TAVILLA 
Cite as 29 A.D. 649 


10 percent, by weight, of the heads in any lot may fail to meet 
the requirements of the grade, including not more than 2 percent 
of soft decay. It is provided further that when a tolerance is 10 
percent or more individual containers in any lot shall have not 
more than one and one-half times the tolerance specified, except 
that at least one defective cabbage may be permitted in a con- 
tainer. The certificate of the Federal inspection made at 9 a.m. 
December 30 indicates that the cabbage in car NRC 18250 failed 
to grade U.S. No. 1 because some crates had 27% damage by 
bruising, or more than one and one-half times the tolerance of 10 
percent. Apparently, the small number of crates inspected which 
had 27 percent damage by bruising were removed prior to the 
two subsequent Federal inspections, or were not among those 
sampled. It is our conclusion that the cabbage failed to grade 
U.S. No. 1, Green on arrival. 


The more difficult question relates to the damages claimed by 
respondent. The general measure of damages for breach of war- 
ranty in connection with accepted goods is the difference, at the 
time and place of acceptance, between the value of the goods ac- 
cepted and the value they would have had if they had been as war- 
ranted, together with incidental damages. Uniform Commercial 
Code § 2-714. As previously stated the load was accepted by re- 
spondent on December 30, 1968. Respondent offered no evidence as 
to the value the cabbage would have had on that day if it had been 
as warranted. In its computation of damages respondent used the 
delivered price. However, the Federal Market News Service Re- 
ports issued for Boston, Massachusetts, for December 18 through 
December 31, 1968, of which official notice is taken, show that 
there was a substantial decline in the price of Texas cabbage.! 
In view of this decline the delivered price is not indicative of 
the value of U.S. No. 1 Green cabbage on December 30. Further- 
more, there is no convincing evidence as to the value of the cab- 
bage accepted. Attached to respondent’s answer is an account of 
sales dated December 31, 1969, showing the sale of 629 crates of 
Green cabbage at prices ranging from $2.25 to $4.65 per crate, 
including 18 crates at “Railroad Average” of $3.25, for a total of 
$2,037.50. The answer which is verified by respondent’s attorney 
states that this exhibit indicates the price received by respondent 


1. The Reports quote the following job-lot prices for 1% bushel crates of Domestic Round 
cabbage of good merchantable quality and condition: December 18, $4.50 to $5, mostly $4.50; 
December 31, $3.25 to $3.75, mostly $3.50. It is not known whether this type of crate is the 
same as the wire-bound, two layer crate involved in this proceeding. Consequently, we are 
unable to consider such quotations in determining the value of cabbage meeting contract re- 
quirements. 
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for the entire carload. There is no identification or explanation 
of this exhibit as it relates to the cabbage involved herein, includ- 
ing the date 1969, by the person who prepared this accounting. 
Nor is there any statement by a person having actual knowledge 
of the resale. 


As to incidental damages, respondent offered no explanation as 
to its claim for out-of-pocket expenses and terminal charges. The 
cost of inspections is not allowable being considered an expense 
incurred in obtaining evidence. 


For the foregoing reasons, it is concluded that respondent has 
failed to sustain the burden of proving the damages claimed. 
Accordingly, respondent’s counterclaim should be dismissed. 


The failure of respondent to pay to complainant the agreed 
price of $2,704.70, less the freight charges of $691.45 paid by 
respondent to the carrier and the sum of $1,384.25 paid by re- 
spondent to complainant, or $629, is in violation of section 2 of 
the act. Reparation should be awarded complainant in that 
amount with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $629, with interest thereon at 
the rate of 6 percent per annum from February 1, 1969, until paid. 


The counterclaim is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 13,177) 


DE VITA Fruit Co. v. S.J.S. Export, Inc. PACA Docket No. 
2-1277. Decided May 28, 1970. 


Stay order—Further extension of time to file petition 
Decision by Thomas J. Flavin, Judicial Officer 


EXTENSION OF TIME 


On May 6, 1970, complainant was granted an extension of time 
to and including May 26, 1970, for the filing of a petition for 
reconsideration of the order entered April 22, 1970, awarding 
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reparation to complainant against respondent and that order was 
stayed pending action upon the petition to be filed. By telegram 
dated May 26, 1970, counsel for complainant requested a further 
extension of time to June 12. Accordingly, and for good cause 
shown, the time for filing the petition is extended to and including 
June 12, 1970, and the order of April 22, 1970, is stayed. 


ORDER ISSUED BY THOMAS J. FLAVIN, JUDICIAL OFFICER 


DISMISSAL—ON MOTION OF COMPLAINANT 


(No. 13,178) 


RUBY ROBINSON Co., INC. v. AMERICAN FRUIT PURVEYORS, INC. 


PACA Docket No. 2-1588. Order of dismissal issued May 5, 
1970. 


(No. 13,179) 


WAWONA FROZEN FOODS v. UNITED PACIFIC PACKERS, INC. and 
THE F. H. BLOME COMPANY. PACA Docket No. 2-1476. 
Order of dismissal issued May 18, 1970. 


DISMISSAL—ON MOTION OF PARTIES 
(No. 13,180) 


GIUMARRA VINEYARDS CORPORATION v. RALPH & CONO COMUNALE. 


PACA Docket No. 2-1153. Order of dismissal issued May 8, 
1970. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 13,181) 
TRI-STATE SALES AGENCY v. GEORGIA FLORIDA PRODUCE Co. and/or 


J. REID HORNE. PACA Docket No. 2-1658. Order issued May 
13, 1970. 
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(No. 13,182) 


W. A. WHITE BROKERAGE CoO. v. GEORGIA FLORIDA PRODUCE CoO. 
and/or J. REID HORNE. PACA Docket No. 2-1659. Order 
issued May 13, 1970. 


REPARATION AWARDED—ADMISSION OF LIABILITY 
(No. 13,183) 


E. A. BROWN TOMATOES, INC. v. VISTA BROKERAGE Co. PACA 
Docket No. 2-1674. Reparation of $625 with 6 percent in- 
terest from September 1, 1969, awarded complainant against 
respondent in order issued May 25, 1970. 


(No. 13,184) 


O. P. MURPHY PRODUCE COMPANY, INC. a/t/a O. P. MuRPHY & 
SONS v. VISTA BROKERAGE Co. PACA Docket No. 2-1675. 
Reparation of $680 with 6 percent interest from August 1, 
1969, awarded complainant against respondent in order is- 
sued May 25, 1970. 


REPARATION AWARDED—DEFAULT ORDER 
(No. 13,185) 


FRUITCO CorP. v. S. SEIDERBAUM, INC. PACA Docket No. 2-1657. 
Reparation of $150 with 6 percent interest from January 1, 
1970, awarded complainant against respondent in order is- 
sued May 5, 1970. 


(No. 18,186) 


D. PARKE CusTIs & SON v. C. B. WEAVER & COMPANY. PACA 
Docket No. 2-1663. Reparation of $8,706.16 with 6 percent 
interest from November 1, 1969, awarded complainant against 
respondent in order issued May 5, 1970. 
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(No. 18,187) 


WALLACE FRUIT & VEGETABLE Co. v. BILL MARTINO PRODUCE. 
PACA Docket No. 2-1665. Reparation of $9,384.65 with 6 
percent interest from February 1, 1970, awarded complainant 
against respondent in order issued May 6, 1970. 


(No. 13,188) 


HENGGELER PACKING Co. INC. v. BILL MARTINO PRODUCE. PACA 
Docket No. 2-1666. Reparation of $6,344.75 with 6 percent 
interest from February 1, 1970, awarded complainant against 
respondent in order issued May 6, 1970. 


(No. 13,189) 


JAMES MACCHIAROLI FRUIT Co. v. BILL MARTINO PRODUCE. PACA 
Docket No. 2-1667. Reparation of $6,293.80 with 6 percent 
interest from February 1, 1970, awarded complainant against 
respondent in order issued May 6, 1970. 


(No. 13,190) 


SPADA DISTRIBUTING Co. INC. v. J. M. PEREZ PRODUCE Co. a/t/a 
WESTERN PRE-PAK Co. PACA Docket No. 2-1660. Repara- 
tion of $800 with 6 percent interest from November 1, 1969, 
awarded complainant against respondent in order issued 
May 7, 1970. 


(No. 13,191) 


CHASE & COMPANY v. EDNA RUTH HOLLON. PACA Docket No. 
2-1661. Reparation of $1,610.75 with 6 percent interest from 
January 1, 1970, awarded complainant against respondent in 
order issued May 7, 1970. 


(No. 13,192) 


JOHNSON BROTHERS, INC. v. MICKELIAN SALES COMPANY, INC. 
PACA Docket No. 2-1662. Reparation of $2,815 with 6 per- 
cent interest from May 1, 1969, awarded complainant against 
respondent in order issued May 7, 1970. 
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(No. 13,193) 


CooK PRODUCE, INC. v. BILL MARTINO PRopucE. PACA Docket 
No. 2-1664. Reparation of $3,131.70 with 6 percent interest 
from January 1, 1970, awarded complainant against respon- 
dent in order issued May 7, 1970. 


(No. 13,194) 


BLUE GOOSE GROWERS, INC. v. R. B. BOWLING. PACA Docket No. 
2-1668. Reparation of $957.90 with 6 percent interest from 
January 1, 1970, awarded complainant against respondent in 
order issued May 7, 1970. 


(No. 13,195) 


CALIFORNIA FRUIT EXCHANGE v. R. B. BOWLING. PACA Docket 
No. 2-1669. Reparation of $750 with 6 percent interest from 
February 1, 1970, awarded complainant against respondent 
in order issued May 8, 1970. 


(No. 13,196) 


NORTHERN CALIFORNIA FRUIT Co. v. R. B. BOWLING. PACA 
Docket No. 2-1670. Reparation of $310 with 6 percent in- 
terest from October 1, 1969, awarded complainant against 
respondent in order issued May 8, 1970. 


(No. 13,197) 


MEYER TOMATOES v. R. B. BOWLING. PACA Docket No. 2-1671. 
Reparation of $20,892.50 with 6 percent interest from No- 
vember 1, 1969, awarded complainant against respondent in 
order issued May 8, 1970. 


(No. 13,198) 


BLANFORT, INC. v. R. B. BOWLING. PACA Docket No. 2-1672. 
Reparation of $526.80 with 6 percent interest from March 1, 
1970, awarded complainant against respondent in order is- 
sued May 8, 1970. 
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(No. 13,199) 


AMERICAN Foops, INC. v. FRADEN’S PRODUCE, INc. PACA Docket 
No. 2-1673. Reparation of $2,859.20 with 6 percent interest 
from June 1, 1969, awarded complainant against respondent 
in order issued May 13, 1970. 


(No. 13,200) 


BRANCUCCI PRODUCE COMPANY v. HARRY E. STARR. PACA Docket 
No. 2-1677. Reparation of $1,942.52 with 6 percent interest 
from October 1, 1969, awarded complainant against respon- 
dent in order issued May 15, 1970. 


(No. 18,201) 


MENDELSON-ZELLER Co. INC. v. R. B. BOWLING. PACA Docket No. 
2-1678. Reparation of $2,829.25 with 6 percent interest from 
March 1, 1970, awarded complainant against respondent in 
order issued May 15, 1970. 


(No. 13,202) 


MuIR-ROBERTS Co. INC. v. R. B. BOWLING. PACA Docket No. 
2-1679. Reparation of $1,915 with 6 percent interest from 
January 1, 1970, awarded complainant against respondent in 
order issued May 15, 1970. 


(No. 13,203) 


THE Woops COMPANY, INC. v. R. B. BOWLING. PACA Docket No. 
2-1680. Reparation of $2,080.30 with 6 percent interest from 
February 1, 1970, awarded complainant against respondent 
in order issued May 15, 1970. 


(No. 18,204) 


NICK MUMPHREY v. R. B. BOWLING. PACA Docket No. 2-1681. 
Reparation of $2,288.35 with 6 percent interest from March 
1, 1970, awarded complainant against respondent in order 
issued May 15, 1970. 
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(No. 13,205) 


E. M. MALLETT, INC. v. R. B. BOWLING. PACA Docket No. 2-1682. 
Reparation of $4,200 with 6 percent interest from February 
1, 1970, awarded complainant against respondent in order 
issued May 18, 1970. 


(No. 13,206) 


M. J. DUER & COMPANY, INCORPORATED v. HENRY NOHA, JR. 
PACA Docket No. 2-1683. Reparation of $2,554.80 with 6 
percent interest from September 1, 1969, awarded complain- 
ant against respondent in order issued May 18, 1970. 


(No. 13,207) 


CooK PRODUCE, INC. v. AIRLINE BROKERAGE. PACA Docket No. 
2-1684. Reparation of $4,744.75 with 6 percent interest from 
November 1, 1969, awarded complainant against respondent 
in order issued May 18, 1970. 


(No. 13,208) 


CAITO FooDs SERVICE Co., a/t/a CAITO FoopDs v. KOEHLER FOOD 
Co. INc. PACA Docket No. 2-1685. Reparation of $1,800 
with 6 percent interest from June 1, 1969, awarded complain- 
ant against respondent in order issued May 18, 1970. 


(No. 13,209) 


SHAFER LAKE FRUvIT, INC. v. HARRY E. STARR. PACA Docket No. 
2-1676. Reparation of $9,031.38 with 6 percent interest from 
November 1, 1969, awarded complainant against respondent 
in order issued May 19, 1970. 


(No. 13,210) 


F. H. HoGug, INc. v. McCur’s. PACA Docket No. 2-1689. Repa- 
ration of $1,197.50 with 6 percent interest from November 
1, 1968, awarded complainant against respondent in order 
issued May 19, 1970. 
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(No. 13,211) 


D’ARRIGO BROS. Co. OF CALIFORNIA v. R. B. BOWLING. PACA 
Docket No. 2-1693. Reparation of $3,669.75 with 6 percent 
interest from February 1, 1970, awarded complainant against 
respondent in order issued May 20, 1970. 


(No. 18,212) 


DEL REY AVOCADO COMPANY, INC. v. R. B. BOWLING. PACA 
Docket No. 2-1691. Reparation of $1,286.50 with 6 percent 
interest from February 1, 1970, awarded complainant against 
respondent in order issued May 20, 1970. 


(No. 18,213) 


J. R. NORTON Co. v. R. B. BOWLING. PACA Docket No. 2-1694. 
Reparation of $2,259.75 with 6 percent interest from Febru- 
ary 1, 1970, awarded complainant against respondent in order 
issued May 20, 1970. 


(No. 13,214) 


SAHARA PACKING COMPANY v. R. B. BOWLING. PACA Docket No. 
2-1692. Reparation of $435 with 6 percent interest from 
November 1, 1969, awarded complainant against respondent 
in order issued May 29, 1970. 


(No. 13,215) 


WILLIAM B. HUBBARD v. R. B. BOWLING. PACA Docket No. 2- 
1698. Reparation of $743.75 with 6 percent interest from 
January 1, 1970, awarded complainant against respondent 
in order issued May 22, 1970. 


(No. 18,216) 


BARR PACKING COMPANY v. R. B. BOWLING. PACA Docket No. 
2-1697. Reparation of $1,201.85 with 6 percent interest from 
December 1, 1969, awarded complainant against respondent 
in order issued May 22, 1970. 
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(No. 13,217) 


THE GARIN COMPANY v. R. B. BOWLING. PACA Docket No. 2- 
1696. Reparation of $1,108.25 with 6 percent interest from 
January 1, 1970, awarded complainant against respondent 
in order issued May 22, 1970. 


(No. 13,218) 


MONSON BROTHERS COMPANY v. R. B. BOWLING. PACA Docket 
No. 2-1695. Reparation of $1,772 with 6 percent interest 
from December 1, 1969, awarded complainant against re- 
spondent in order issued May 22, 1970. 


(No. 13,219) 


HARRY HOROWITZ & COMPANY v. GEORGIA FLORIDA PRODUCE Co., 
and/or J. REID HORNE. PACA Docket No. 2-1690. Repara- 
tion of $268.18 with 6 percent interest awarded complainant 
against respondents in order issued May 22, 1970. 


(No. 18,220) 


STANDARD FRUIT AND STEAMSHIP COMPANY v. SUN RIPE BANANA 
Co. PACA Docket No. 2-1688. Reparation of $22,899 with 
6 percent interest from October 1, 1969, awarded complainant 
against respondent in order issued May 22, 1970. 


(No. 13,221) 


CHARLES E. GILB COMPANY v. SIMEONE Bros. PoTaTo Co. INC. 
PACA Docket No. 2-1700. Reparation of $1,050 with 6 per- 
cent interest from July 1, 1969, awarded complainant against 
respondent in order issued May 27, 1970. 


(No. 13,222) 


STANDARD FRUIT AND STEAMSHIP COMPANY v. S. MARTORANA 
BANANA Co. PACA Docket No. 2-1699. Reparation of 
$30,455.09 with 6 percent interest from March 1, 1970, 
awarded complainant against respondent in order issued 
May 27, 1970. 
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